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This Issue 


The continuing rapid expansion of centers of urban population in 
Wisconsin and elsewhere emphasizes the value of the featured article 
in this issue. Mrs. Marygold Shire Melli has crystallized exhaustive 
research into a comprehensive article dealing with the subdividing 
and developing of rural land into urban lots in Wisconsin. Her de- 
scription of the problems and of the present law, as well as her sug- 
gestions for change, should interest attorneys, real estate men, and 
many of those who are thinking of subdividing land they own on 
city outskirts. 

We are a year late for Leap Year, but the second article in this 
issue, like the first, is the product of a lady’s research and scholar- 
ship. Miss Emily Dodge, of the University of Wisconsin law faculty, 
has summarized the problems, law and procedure involved in a state’s 
acquiring land for highway construction. Her discussion is general, 
but makes particular reference to Wisconsin. It will be helpful to 
those who may have to give up land to make way for new or wider 
state highways, and especially helpful to their attorneys. 

Accountants, corporate officers and directors, and most attorneys 
are aware of the slippery problems raised by treasury stock trans- 
actions in corporate practice. Dr. Erwin Nemmers, an expert whose 
analysis is the basis for Professor Ballantine’s discussion of treasury 
stock, has contributed an article on what the new Wisconsin Business 
Corporation Law, including 1953 amendments, has done about treas- 
ury stock. In brief and helpful form, he indicates what problems are 
cleared up, and what is left unsatisfactory, by the new law. 

Two student comments round out the longer articles in this issue. 
David Leo Uelmen has written a helpful analysis of the recurring 
problems of underground water law. E. Larry Eberlein contributes 
a study of labor union discrimination against Negro workers, and 
of how the courts have dealt with the problem. 














Subdivision Control in Wisconsin 


MaryGoup Sarre ME..i* 


INTRODUCTION 


Subdivision control, the regulation of the division of raw land 
into building lots, is a vital component of land-use control. It has 
become particularly important in the post World War II period as 
communities have sprung up in previously rural areas. Its importance 
is not limited to urban communities and their immediate environs. 
The trend to country living has turned whole sections some distance 
from large cities into semi-urban areas. The tremendous expansion of 
recreational areas has created numerous communities along the shores 
of lakes and rivers. Fortunately, after the ill-fated experience with 
uncontrolled subdivision in the 1920’s, control of that process has 
become recognized as an integral part of any land-use planning scheme 
and the statutes of all states, except one, make some sort of provision 
for it.? 

Subdivision control is, of course, only one of the instruments used 
by a community to regulate the use of privately owned land in the 
public interest. It is closely related to zoning control in that both are 
preventive measures intended to avert community blight and dete- 
rioration by requiring that new development proceed in defined ways 
and according to prescribed standards. Zoning relates to the type 
of building development which can take place on the land; sub- 
division control relates to the way in which the land is divided and 
made ready for building development. The two are mutually depend- 
ent because the layout of an area is inseparable from the character 
of the use to be made of the land. 

Although subdivision control is recognized as a legitimate land- 
use tool, there is very little information available on how effective 
it is in practice. Studies have been made on the various statutory 
provisions and local regulations enacted under them,? but the quality 
of the administration of those laws has received very little, if any, 
investigation. Information on such things as the extent of evasion 
of the subdivision control laws, the reasons for evasion, the nature 

*B.A. 1947, LL.B. 1950, Wisconsin; Executive editor, eo na Law Re- 
VIEW, 1949; currently Research Associate, Wisconsin Law Se 

2 Apparently only Vermont does not have & provision on pac of land. 
In many cases, however, the regulation is very scanty or applies only to certain 
—- or cities with certain populations. 


for example, Lautner, SuBDIVISION RreGcuuLaTions (1941); Note, 65 
aoe ny Rev. 1226 (1952). 
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of the problems faced by the subdivider whose business is being 
regulated, and the effect of non-regulatory influences on the quality 
of subdivision is sadly lacking.* This article explores some of those 
problems as they exist in Wisconsin. But although it concentrates 
on the actual operation of subdivision control in this state, the article 
attempts a fairly complete discussion including a summary of the 
reasons for such control and a brief discussion of the cases and stat- 
utes by way of background. 

Part I is a discussion of the reason for subdivision control. Part II 
is devoted to a brief resume of the legal basis for subdivision control 
and of the statutory provisions of the various states including a 
somewhat detailed analysis of the Wisconsin provisions. Part III 
deals with an evaluation of the present Wisconsin law in practice. 
Part IV attempts to outline the business of subdividing and to eval- 
uate the problems facing the subdivider. Part V discusses some of 
the factors apart from governmental regulations which affect the 
quality of subdivision in Wisconsin. 

The principal problem faced in doing this study was that of de- 
termining just where the relevant information could be found. In 
general, the sources used were: (1) A questionnaire sent to the reg- 
isters of deeds of all the counties in the state. Forty replies were 
received. (2) Personal interviews with state, county and city officials. 
(3) A questionnaire sent to the members of the Wisconsin Real 
Estate Brokers Association. (4) A questionnaire distributed at the 
Surveyor’s Institute held in Madison in November, 1952. (5) Inter- 
views with officials of the Federal Housing Administration in Chi- 
cago, Milwaukee and Madison. (6) Letters of information about 
building development throughout the state from the district offices 
of the state board of health. (7) The tax rolls in the county treasurer’s 
office for selected counties. (8) The subdivision regulations of several 
Wisconsin cities obtained by writing to the city clerks of all cities 
with a population of around 10,000 or more.‘ (9) Model subdivision 

2 In Wisconsin the need for such information is particularly desirable because 
of the interest shown recently in amending the subdivision control statute. For 
example, in the 1951 session, several bills were introduced at the request of the 
Registers of Deeds Association to repeal the requirement of plat approvals at 
the state level (Bills 264A, 265A and 267A) and the requirement that unpaid 
taxes and special assessments be paid (Bill 263A). Another bill introduced at the 
same session by request of the County Boards Association (Bill 778S) proposed 
a redefinition of the word subdivision and other substantive changes. 

‘The regulations of Fort Atkinson, Janesville, Kenosha, Manitowoc and 
Madison and proposed regulations for Milwaukee and Superior were used. The 
a of the Racine plan commission were unavailable but a copy of the 
ordinance on subdivision regulation was received. 


* Regulations for Kenosha County and proposed ones for Milwaukee County 
were also used. 
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regulations proposed by groups such as the Housing and Home 
Finance Agency of the federal government and agencies of various 
state governments.’ (10) The statutory provisions of all the states 
on the control of subdivision.® 


I. Way Have Suspivision ContTROLS? 


One of the basic problems involved in any type of governmental 
control is the justification for that control. Just why, many people 
ask, should a land owner be compelled to obtain the approval of a 
governmental agency when he is going to divide a parcel of his land 


5 These included: Itt. Stare Hovustne Boarp, A MANvuat oF SUBDIVISION 
Reeuiations; Housing AND Home Finance AGENCY, SUGGESTED SUBDIVISION 
Reeuiations (1952); Conn. DrevELOpMENT CoMMISSION, SUGGESTED SvuB- 
DIVISION ReGguiatTions (1950); N. J. Strate Dept. or Economic DEVELOPMENT, 
Lanp Supprvision GUIDANCE AND REGULATION IN New JERSEY (1948); Na- 
TIONAL Hovusina mwa A Cuecx List ror THE Review or Loca Suspivi- 
ston ConTROLs (1947); N. Y. Dept. or Commence, Suspivision Contrrot—A 
Srer Towarp Berrer CoMMUNITIES (1946); Tri-County REGIoNAL PLANNING 
Commission (Denver, Colo.), UNrrorm SUBDIVISION Reeuuations (Rev. ed. 
1946) ; AMERICAN Society or Crvit ENGINEERS, Lanp SUBDIVISION (1939). 

6 Ata, Copg ANN., tit. 37, §§ 786-807 (1940); tit. 37, § 797 (Supp. 1951); Ala. 
Gen. Acts 1947, p. 404; A Arw. Cope ANN. §§ 16-708 to 16-713; 67-1731 to 67-1739 
(1939); Arx. Srar. Ann. §§ 19-2811 to 19-2818; 19-401 to 19-413; 17-1101 to 
17-1211 (1947); Cau. Bus. & Pror. Cope §§ 11000 to 11628 951); §§ 11545, 
11611, 11616 (Su p. 1951); Coro. Stat. ANN. c. 163, §§ 160-17 (1935); ¢. 45A, 
§ 22 (Supp. 1951); Conn. Rev. Gen. Sra. §§ 853 to 862 (1949); §§ 8€0, 861 

mend by Act No. 321, Laws 1951); Del. Laws 1941, c. 266; D. C. 

§ 1-613, 1-614, 7-109, 7-125 (1951); Fia. Strat. §§ 177. 01 to 177. 10; 192.56 
(1951); Ga. Cope ANN. §§ 69-801 to 69-809; 69-837 to 69-839 (Supp. | 
§ 24-2716 (1935); Ga. Acts 1921, pp. 216, 219 as amended by Acte 1923, p. 
and Acts 1927 p. ’318; Ipauo Cops BS 50-2501 to 50-2503d Supp. 1951); 5b 2504 
to 50-2514; 50-2702 to 50-2707 (1947); Smrra-Hurp. Ann. Srat. (Illinois) c. 24, 
+ 1-7, 53-i and 53-3 (1942); c. 34 § 25. ‘09 (Supp. 1952); c. 109 (1952); Inb. Star. 

n. §§ 48-801, 48-802, 48-901 to 48-905 (1950 replacement vol.) ;53-701 to 53-703; 
sa748 to 53-755 (1951 replacement vol.); Iowa Cope §§ 373. 1, 373.12, 373.18; 
409.1 to 409.45 (1950); Kans. Srat. §§ 12-701, 12-705, 12-401 to 12-409; 13-1413, 
19-2628, 19-2633 (1935) ; 12-710, 13-1108, 13-1111, 19-2901, 19-2905 (su; (eupp. 1947) 1947); 
Kan. Laws 1951 c. 155; ‘Ky. Rev. Star. 88 100. 010; 100-087 to 100. 

100.710 to 100.990 (1948); La. Rev. Star. §§ 33. 101 to 33.119 (1950); Me. oy 
Star. c. 80, §§ 84 to 88 (1944); Mp. Cop Ann. Art. 66B, §§ 10, 24 to 34; Art. 17, 
§§ 71 to 75 (1951); Mass. Laws ANN. c. 41, §§ 81A to 81W (1952); Micu. Comp. 
Laws §§ 125.31 to 125.45; 113.9, 560.2 to 560.39, 560.59 to 560.79 (1948); Minn. 
Stat. §§ 462.24 to 462.35; "471. 26 to 471.323; c. 505 (1949); Miss. Copr § 3374-123 
(Supp. 1952); §§ 4278, 4279 (1942); Mo. Srar. §§ 64.010, 64.070, 64.160, 88.163, 

445.010 to 445.030, 445, 070 to 445. 120 (1949); Mont. Cope §§ 11-601 to 11-608, 
11-610, 11-615 (1947); Nes. Rev. Star. §§ 14-115, 14-116, 15-901, 16-112 to 
16-114 (1943); Nev. Comp. Laws §§ 5063 to 5063.35 (Supp. 1941); 5063, 5063.01 
to 5063.04; 5063.07, 5063.10; ee 5063.19, 5063.26a, 5063.26b, 
5063.31a (Supp. 1943-1949); 'N. H. Rev. Laws c. 53, §§ 1, 2, 5, 14, 19 to 28, 30, 
35 to 37 (1942); N.J. Rev. Sra. §§ 40:27 to 40:27-7; 40:27-11; 40:55-16 to 40:55- 
18; 46:23-1, 46:23-2; 46:23-4 to 46:23-8 (1937); 46 23-3 (Supp. 1945, 1946, 1947); 
40:27-12; 40:55-1 to 40:55-14 (Supp. 1948, 1949, 1950); 40:55-15. (Supp. 1951, 





1952); N. M. Strat. —_ Ad 14-201 to 14-213 1941); 14-214, a + a to 
14-234 (Supp. 1951); N. Y. Gen. Crry Law §§ 27 to 38 (1951); N . Y. Rean 
Prop. Law § 337 to 339-c (1949); ); N. Y. Town Law §§ 271 to 281 (4981); N. Y. 
VititaGE Law §§ 179-f, 179-k to 179-q Ay N.C. Gen. Strat. §§ 39-28 to 39- 
32.3 (1950); 160-226 to 160-227 (1952); 


D. Rev. Cope §§ 40-4801; 40-4818 to 
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into lots for sale. The answer to this question is not simple because 
the subdividers are not the only group involved. The home buyer, 
the mortgage lender and, more importantly, the community as a 
whole are vitally concerned in the process of subdivision. It is only 
by understanding the relationship of all of these groups to subdivision 
control that its validity can be determined.’ 


(1) The Community. 


The most important reason for having subdivision control is to 
provide an effective instrument for land-use control by the com- 
munity. The community has a legitimate interest in any new sub- 
division for a number of reasons. 

Permanence of development. The original layout of an area will 
determine its character for an indefinite period of time. Even though 
another plan may be clearly more desirable, the cost of changing it 
once the area has been built up is almost prohibitive.* Therefore, 
whether he realizes it or not the subdivider is setting the pattern 
for the future community. Many of the perplexing problems facing 
communities today—traffic congestion, high maintenance costs, 
cramped school areas, slums—are directly traceable to the manner 
in which they were originally laid out. Obviously the most practical 


40-4825; 40-5001 to 40-5004; 40-5008 to 40-5010 (1943); On10 Copr §§ 3580 to 
3591; 4346 (1938); Oxxa. Srar. tit. 11, §§ 406, 421, 423, 511, 519, 520 (1941); tit. 
19, §§ 841, 843, 845, 847, 853 (Supp. 1943) ; Okla. Laws 1947 tit. 11, c. 31, §§ 1 to 3; 
12 to 20; Okla. Laws 1949, tit. 19, c. 21, §§ 1, 10, 14, 22; Okla. Laws 1951, tit. 
11, c. 13 and 13a; Ore. Comp. Laws ANN. §§ 95-1301, 95-1310, 95-1311 (1940); 
95-1301a, 95-1306, 95-1306a (Supp. 1947); Ore. Laws 1949, c. 159, 175; Pa. 
Strat. ANN., tit. 53, §$§ 9169 to 9175; 10725; 12198-4004 to 12198-4006 (1938); 
tit. 53 §§ 13255 to 13256; 13691 to 13696; 14917, 14918 (Supp. 1952); R. I. Laws 
1940, c. 847; S. C. Cope Ann. §§ 7548-1 and 7549 (1942); S. D. Laws 1949, c. 
198; 'S. D. Cops, c. 45.28 and § 51.1405 (1939); Texn. Cope ANN §§ 3407.10 
to 3407.19 (1942 replacement vol.); Tex. Srat., Art. 974a; Tex. Pena Cope, 
Arts, 427b and 1137h (1936); Uran Cope Ann. §§ 15-13-1, 15-13-7 to 15-13-10 
(Supp. 1951); Va. Cops §§ 15-779, 15-780, 15-782, to 15-788.1; 15-790 to 15-792, 
15-794 to 15-818 (1950); 15-781, 15-789, 15-791.1, 15-793 (Supp. 1952); Wasx. 
Strat. §§ 9288 to 9291 (1933); 9304-1 to 9304-11 (Supp. 1940); W. Va. Copg 
§§ 522 to 524; 3959 to 3963 (1949); Wis. Srar. c. 236 (1951); Wro. Comp. Star. 
Ann. §§ 29-1101 to 29-1114 (1945). 

7 An excellent discussion of the p ses and objectives of subdivision regula- 
tion can be found in a publication of the Housing and Home Finance Agency, 
op. cit. supra, note 5. 

8 In regard to the problems of planless oe. see statement by New Jerse 
court in Mansfield & Swett, Inc. v. West Orange, 120 N.J.L. 145, 150, 198 A 
225, 229 (1938): “We are surrounded with the problems of planless growth. The 
baneful consequences of haphazard development are everywhere apparent. There 
are evils affecting the health, safety and fee of our citizens that are well- 
nigh insurmountable because of the prohibitive corrective cost. To challenge the 
power to give proper direction to community growth and development in the 
particulars mentioned is to deny the vitality of a principle that has brought men 
together in organized society for their mutual advantage. A sound economy to 
advance the collective interest in local affairs is the primary aim of municipal 
government.” 
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and economical way of meeting these problems is to provide some 
method by which the original subdivision of raw land can be suited 
to the needs of the developing community. The alternative to govern- 
mental supervision of the private subdivider is municipal ownership 
and development of outlying areas. This method has been used suc- 
cessfully by a number of European cities and is sometimes advocated 
as the solution to the problems of American communities.* Whether 
or not it would be an effective solution is difficult to determine in 
the absence of experience, but traditionally Americans have pre- 
ferred the first alternative. 

Future services. As society becomes more complex the community 
is called upon to furnish more services to its residents. Because such 
services will have to be furnished to any new area the community 
should have an opportunity to consider each new subdivision in 
relation to the services it is expected to provide. For example, the 
community will have to furnish schools and recreational facilities to 
the area and it should have notice of where an increase in population 
is expected so that it can plan accordingly. 

Safety considerations. The community will have to provide police 
and fire protection to the new area. It should have an opportunity 
to make sure that the streets are wide enough to get fire-fighting 
apparatus in and that the lots are of sufficient size for safety from 
fire hazards. It will want to check the layout of the area for traffic 
control and parking problems. The streets must be adequate for 
modern traffic. The main thoroughfares should be wide and should 
link with existing main thoroughfares; there should not be too many 
streets at an intersection and they should intersect at right angles, 
particularly on main thoroughfares; the street grades and curves 
should be safe for modern traffic; adequate off-street parking should 
be provided for commercial and industrial areas. From the safety 
angle the community will also want to check the subdivision to be 
sure that there are adequate places for children to play so that they 
will not have to play in the streets. 

Health considerations. Health is another community consideration. 
The governing unit will want to be sure that the area is one which 
will be safe for people to live in. For example, the drainage should be 
checked to be sure that basements will not flood; an investigation 
should be made to determine whether the sewage disposal plant of 
the community is adequate to take care of the new area and, if the 
area is one which cannot be served by public sewer and water, the 





® See discussion in Ratciirr, URBAN Lanp Economics 418 (1949). 
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community will want to be sure that the lots are of a sufficient size 
so that private disposal of waste will not create a health problem. 

Fiscal considerations. In addition to the services which it is called 
upon to furnish, the community must always keep in mind the pocket- 
books of its citizens and must consider each new development in 
relation to tax revenues. From this standpoint the community is 
vitally interested in making sure that new subdivisions will not be- 
come blighted areas. Blighted areas from which the tax return is 
low are one of the biggest problems facing communities today be- 
cause such areas are unable to pay their way. The cost of services 
furnished by the community—fire and police protection, schools, 
recreation facilities, sewage disposal, street repairs—exceeds the rev- 
enues obtained from them and the cost of their services must be 
borne by higher tax rates which bear heavily on those in the more 
desirable areas. It is generally agreed that the best means of dealing 
with blighted areas is to prevent them from developing in the first 
place by insisting on a desirable layout.!° Areas with narrow streets 
and lots and inadequate play space for children deteriorate much 
more rapidly than others. 

Just as important, from a fiscal viewpoint, as the layout of the 
subdivision is the question of whether it should ever have been sub- 
divided in the first place. The scattering of subdivisions too far from 
community services such as water and sewer, fire protection, public 
transportation and schools should be prevented if possible." Sub- 
divisions which are not within reasonable reach of all these services 
will not only be less desirable places for people to live, but will also 
tax the resources of the community in attempting to furnish the 
services. For example, the necessity of extending sewer and water 
mains a great distance may make the lots so expensive” that they 
will not sell and the community—the taxpayers—will have to shoulder 
the cost of useless improvements." 

Another important question in the determination of whether an 





10 Slayton, Urban Redevelopment Short of Clearance: Rehabilitation, Recondi- 

tioning, Conservation, and Code Enforcement in Local Programs in Urspan RE- 
DEVELOPMENT: PROBLEMS AND Practices 326 (Woodbury ed. 1953). 
_ ™ While the municipality may not be able to prevent the subdivision of land 
in such areas, it does have a good tool for discouraging it. Mr. Robert D. Sundby, 
Legal Counsel for the ion of Wisconsin Municipalities, points out that, if 
the distance is unreasonable, the municipality probably can refuse to extend 
water or sewer mains. 

12 Mr. Sundby points out that frequently municipalities will not extend water 
and sewer mains a great distance unless the persons in the subdivision pay the 
entire cost of the extension. 

13 RatciirF, URBAN Lanp Economics 417 (1949). 
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area should be subdivided is the problem of whether there are too 
many lots already available for the demand. An excess of subdivided 
lots may mean not only that whole areas will end up as dead-land, 
undeveloped but useless as agricultural land because of divided 
ownerships, confused titles and high tax assessments, but also that 
areas will be left only partially developed. This means that in order 
to furnish the necessary services to the developed lots the community 
will have to extend sewers, water mains and streets past many va- 
cant lots. Of course, it may be both undesirable and unconstitutional 
to give a community absolute power to prohibit subdivision only 
because it may create an excess of subdivided lots. For one thing, 
the basis for such prohibition is not too sound. Predictions about 
population trends and economic prosperity have been known to err 
sadly. But the approving authorities should point out the disadvan- 
tages to the subdivider in situations like this. 

Accurate records. There is one other reason clearly behind many 
statutory provisions controlling the subdivision of land. This is the 
necessity of having a clear and accurate description of the subdivided 
lots. When land is divided into such small parcels, the awkward and 
frequently inaccurate metes and bounds description is undesirable. 
Very early in the history of many states a survey and plat of new 
subdivisions was required. For example, in Wisconsin the original 
statutes of 1849 made such a requirement. This means that for pur- 
poses of transfer and taxes the parcels can be referred to by block 
and lot in the subdivision. 


(2) The Home Buyer and Mortgage Lender. 


In addition to protecting the community interests subdivision con- 
trol protects the lot purchaser or home buyer and his mortgage 
lender. Actually much of his protection arises as an incident of the 
community supervision because any scheme for orderly land-use 
development will benefit individuals who have invested in the sub- 
divided lots. For example, subdivisions located too far from fire pro- 
tection, public transportation and schools are a poor investment for 
the average home owner. Areas so far from public water and sewer 
that the cost of extending those services is prohibitive should also 
be avoided. This is true of subdivisions which, because of an excess 
of subdivided lots, may never be fully built up. In discouraging the 
subdivision of these areas the community is protecting the potential 
buyer. 

The purchase of a home is a major investment for the average 
citizen which he usually amortizes over many years. By requiring 
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that the original layout be of a type that will maintain its character 
for a long period of years, the community is protecting his invest- 
ment. Aesthetic considerations, such as the orientation of the sub- 
division away from near-by areas which are undesirable and the 
requirement of a certain percentage of curved streets and of planting 
strips along major traffic ways, are of vital importance here. Any 
study of real estate values will show that these requirements are not 
for aesthetic purposes only. They prevent deterioration of the area 
and preserve property values. They are probably the best protection 
the home owner has for his investment. 

In protecting the investment of the home owner, the mortgage 
lender and the seller under a land contract are also protected. The 
great interest shown by the FHA in the original planning of sub- 
divisions in which it may be insuring the mortgages is ample evidence 
of the fact that the original layout of the subdivision affects the in- 
vestment of the mortgage lender. 

Besides protecting his investment from early obsolescence, com- 
munity control of subdivision also benefits the home owner in other 
ways. By requiring a survey and plat of the planned area for official 
scrutiny, the community provides the buyer with accurate boundary 
lines thus eliminating costly boundary disputes. In addition when 
the buyer is purchasing in an undeveloped area the plat gives him 
an idea of what the area will be like when it is fully developed. For 
example, the plat shows him what the subdivider’s plans are as to 
street layout, location of commercial and recreational areas, if any, 
and size of other lots. To a certain extent it also protects him from 
changes in that development plan. The majority rule is that the sale 
of lots by reference to a plat showing certain streets and public 
places estops the subdivider from later changing those streets and 
public places.‘ There is a possibility that the sale of lots by reference 
to a plat may also estop the subdivider from later lowering the size 
of the lots shown on the plat*® although the majority rule is contra." 





4 See Note, 7 A.L.R. 2d 607 (1949) (discussion of Wisconsin cases at page 
648); 14 Am. Jur., Covenants, Conditions and Restrictions § 203 (1938). Compare 
statutes allowing vacation of plat [W1s. Strats. §§ 236.17, 236.18 (1951)] and 
cases arising under them. See Jn re Vacating Plat of Chiwaukee, 254 Wis. 273, 
36 N.W.2d 61 (1949) (upheld vaeation of part of plat including part of private 
road marked on original —_ for use by lot owners as only means of ingress and 
ogress) In re Henry 8. Cooper, Inc., 240 Wis. 377, 2 N.W.2d 866 (1942); In re 

acation of Plat of Garden City, 221 Wis. 134, 266 N.W. 202 (1936) (overruled 
objection of lot owner to vacation of plat particularly as to one street). 

18 In Schickhaus v. Sanford, 83 N.J. Eq. 454, 91 Atl. 878 (1914), the court held 
that sale of a lot according to a plan showing two adjoining lots as one parcel 
estopped the seller or his grantees from later selling dead two lots separately. 


16 See Note, 57 A.L.R. 764 (1928). 











May] SUBDIVISION CONTROL IN WISCONSIN 397 


(3) The Subdivider. 

Subdivision control by the community also benefits the subdividers 
themselves. Excessive subdivision and the platting of areas which 
are too far from community services or which are not good for 
development frequently spell financial ruin for the subdivider.’’ In 
discouraging this type of subdivision, the community is therefore 
protecting his interests as well as those of the public and of potential 
buyers. 

By requiring that the subdivider comply with certain standards, 
the subdivision control law protects the honest. subdivider from the 
fly-by-night operator. The subdivider who invests the money and 
time necessary to comply with these requirements is not a speculator 
who is out to make a quick profit and move on to greener fields. 
Furthermore, while one subdivider may lay out a very desirable 
subdivision without any community control, he is being protected 
from subdividers who without such supervision might surround his 
development with very undesirable areas which would decrease the 
value of his subdivision."* 

This does not mean to say that the subdivider receives only benefit 
from governmental supervision of subdivision. There are many areas 
where his interests conflict with the other interests involved. While 
recognizing that there is legitimate need for control of his business, 
the fact that certain types of requirements may bear too heavily on 
him cannot be overlooked. Because the subdivider is so important 
to the development of the community and because it is so necessary 
that he be encouraged to develop his land in compliance with the 
platting laws, a complete discussion of the subdivider and his prob- 
lems is included in this report. 


II. Tue Leca Aspects or SUBDIVISION CONTROL 
(1) The attitude of the courts toward subdivision control. 


The power of the legislature to regulate the subdivision of land 
has generally been upheld by the courts.’® The attacks on that power 
have come from persons claiming that they have been deprived of 
their property without due process of law, that, for example, they 





17 See Home Buitpers Manuva ror Lanp DEVELCPMENT c. 1 (Nat’l Assoc. 
of Home Builders of the U.S. 1950). 

18 Even where each subdivider is attempting to do a good job in his own sub- 
division, their uncoordinated planning may have undesirable results. See Ascher, 
Private Covenants in Urban , URBAN REDEVELOPMENT: PROBLEMS 
AND Practices 240 (Woodbury ed. 1953). 

19 See Note, 11 A.L.R. 2d 524 (1950). 
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have been required to dedicate extra widths for streets for which 
they claim compensation. In these cases the courts have based their 
decisions on two grounds. In some they have pointed out that the 
complainants are confusing the power of eminent domain with the 
police power and have gone on to uphold the regulations as a 
legitimate exercise of the police power.*! In others they have distin- 
guished between the exercise of eminent domain by the community 
in taking property it needs for public use and the effort of the sub- 
divider to take advantage of the recording acts or to acquire the 
advantages of lot subdivision which can be made subject to reasonable 
regulations by the community.” 

In most of the cases dealing with subdivision control, those who 
claimed invalidity have conceded the existence of police power to 
regulate some aspects of subdividing but have contended that the 
particular regulation was unreasonable or that it was beyond the 
enabling authority of the statute. In these cases the courts have 
generally upheld the reasonableness of the regulations*® but they 
have been loath to allow the imposition of conditions not clearly 
authorized by the statutes,* although in at least one case the court 
upheld the power of the municipality to impose conditions under its 
general police powers.” And one recent case held that any reasonable 
condition not inconsistent with the statutory authority may be im- 
posed by the municipality.% The cases have upheld as reasonable 





30 Eminent domain takes property because it is useful to the public; the police 
power regulates the use of property or impairs rights therein because the free 
exercise of these rights is detrimental to the public interest. Windsor v. Whitney, 
95 Conn. 357, 111 Atl. 354 (1920). 

2 Ibid.; Halsell v. Ferguson, 109 Tex. 144, 202 S.W. 317 (1918). See also Mans- 
field & Swett, Inc. v. West Orange, 120 N.J.L. 145, 198 Atl. 225 (1938). But see 
Lordship Park Ass’n v. Bd. of Zoning Appeals of Stratford, 187 Conn. 84, 75 
A.2d 379 (1950), 49 Mic. L. Rev. 909 (1951). 

22 Newton v. American Securities Co., 201 Ark. 943, 148 S.W.2d 311 (1941); 
Ridgefield Land Co. v. Detroit, 241 Mich. 468, 217 N.W. 58 (1928). See also 
Ayres v. Los Angeles, 34 Cal. 2d 31, 207 P.2d 1 (1949), 23 So. Cauir. L. Rev. 
261 (1950). 

23 Allen v. Stockwell, 210 Mich. 488, 178 N.W. 27 (1920); Halsell v. Ferguson, 
109 Tex. 144, 202 S.W. 317 (1918); Hillman v. Seattle, 33 Wash. 14, 73 Pac. 791 
(1903). See Kesselring v. Wakefield Realty Co., 306 Ky. 725, 209 S.W.2d 63 
(1948) in which requirement was held to be unreasonable under the facts. 

*% Commissioners Ct. v. Frank Jester Dev. Co., 199 S.W.2d 1004 (Tex. Civ. 
App. 1947); Matter of Lake Secor Development Co. v. Ruge, 141 Mise. 913, 
252 N.Y.Supp. 809 (1931); Better Built Homes & Mtge. Co. v. Nolte, 211 Mo. 
App. 601, 249 S.W. 743 (1923); Carter v. Council Bluffs, 180 Iowa 227, 163 N.W. 
195 (1917). See also State ex rel. Lewis v. Minneapolis, 140 Minn. 433, 168 N.W. 
188 (1918) (power in city charter to accept or reject—condition found to be out- 
side charter authority). 

% Allen v. Stockwell, 210 Mich. 488, 178 N.W. 27 (1920). 

26 Ayres v. Los Angeles, 34 Cal. 2d 31, 207 P.2d 1 (1949). 
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requirements that streets be much wider than the adjoining portions 
of the same streets,?’ that park areas be dedicated,** that land be ded- 
icated to widen abutting streets,”* that improvements such as grading 
streets and installing utilities be made, that a bond be filed to cover 
such improvements,*° and that fees be paid to cover the cost of exam- 
ining and checking the plat. 

From these cases it appears that, once the statutory authority is 
clearly spelled out, the limits on what conditions can be required 
for approval of a plat are very broad. But they must be imposed 
for the good of the community as a whole and not for the sole ben- 
efit of the surrounding property owners.*? Whether the conditions 
may be imposed for aesthetic reasons alone.is an open question. One 
court has stated that while aesthetic conditions alone may not be 
sufficient reason for the imposition of a condition the combination 
of aesthetic with other reasons will sustain the regulation. However, 
the content of “police power’’ is constantly expanding and it may 
be that sometime in the near future aesthetic reasons alone will be 
considered sufficient to sustain the exercise of the police power. 
Actually, of course, aesthetic considerations rarely can be considered 
alone because they are so closely related to the health and well-being 
of the inhabitants and to the maintenance of property values, a 
factor of primary importance to the taxing authorities. 


(2) Statutory provisions. 


Under the influence of these favorable views of the courts and of 
the increasing recognition that the unregulated subdivision of land 
is economically wasteful and detrimental to the well-being of com- 
munities and their inhabitants, all states except one have adopted 
some type of control of this procedure.** In many cases, the regula- 
tion is scanty® or applies only to certain areas® or to cities with 
certain populations,*” but there is no doubt that the platting of new 





27 Ridgefield Land Co. v. Detroit, 241 Mich. 468, 217 N.W. 58 (1928). 

28 Matter of Lake Secor Development Co. v. Ruge, 141 Misc. 913, 252 N.Y. 
Supp. 809 (1931). 

29 Ayres v. Los Angeles, 34 Cal.2d 31, 207 P.2d 1 (1949); Newton v. American 
Securities Co., 201 Ark. 943, 148 S.W.2d 311 (1941). 

30 Allen v. Stockwell, 210 Mich. 488, 178 N.W. 27 (1920). 

31 Prudential Co-op Realty Co. v. Youngstown, 118 Ohio St. 204, 160 N.E. 
695 (1928). 

32 Mansfield & Swett, Inc. v. West Orange, 120 N.J.L. 145, 198 Atl. 225 (1938). 

%3 Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354 (1920). 

* Vermont evidently has no such provisions. 

% See for example Wyo. Comp. Stat. ANN. §§ 29-1101 and 29-1102 (1945). 

% R.I. Laws 1940, c. 847 (city of Newport); Del. Laws 1941, c. 266 (New 
Castle County). 

87 §. C. Cope Ann. §§ 7548, 7549 (1942). 








400 WISCONSIN LAW REVIEW [Vol. 1953 


subdivisions has become one of the most frequent subjects of govern- 
mental concern. 

These statutes usually require that a plat®* be made of the sub- 
divided lots and that the plat be approved by certain officials and 
recorded. In most states this is the plan commission or the governing 
body of the local unit.** In a few, additional approvals are required. 
For example, Wisconsin requires certain plats to be approved by the 
state highway commission,*° the state board of health,*! or the state 
director of regional planning;*? Michigan requires that plats be ap- 
proved by the auditor general.“ 

The statutory requirements regarding approval are generally of 
two types: (1) mandatory, 7.e., the statutes require that all plats 
before being recorded be approved by certain governmental agencies“ 
and (2) enabling, t.e., the statutes are enabling acts allowing a munic- 
ipality to adopt subdivision regulations and then, after having set 
up the standards, to approve plats.“ 

The statutes of the first type, 7.e., those which require that plats 
be approved, usually set up standards in the statutes to guide the 
approving agency in making its decisions“ and in a number of cases 
the courts have held that no other standards can be applied or other 
conditions required as a prerequisite to approval of the plat.‘’ If 
these statutes do not set out any standards, they would seem to be 
open to attack as unconstitutional on the ground that the approving 
authorities are vested with an arbitrary power to give or withhold 
approval. Such an attack has been made in at least one case and the 
court was able to sustain the statute only by generously going to 
the legislative bill to find a “standard’’ in the declaration of emer- 





38 A plat is a map of a subdivision showing lots, streets and open spaces. 

39 Ata. Cope ANN.., tit. of § 800 (1940); Coto. Stat. ANN. c. 163, § 175 (1935); 
Munn. Strat. § 462. 30 (194 9). 

40 Wis. Strat. § 236.06(1)(j) (1951). 

41 Wis. Star. § 236.06(1)(g) (1951). 

# Wis. Srart. § 236.06(1)(h) (1951). 

4 Micx. Comp. Laws § 560.38 (1948). 

“ IpaHo Cope §§ 50-2502, 50-2503a (Supp. 1951); Mont. Rev. Cope § 11-608 
(1947); Ore. Comp. Laws ANN. § 95-1310 (1940); Wis. Stat. § 236.06 (1951); 
Wyo. Comp. Stat. ANN. § 29-1102 (1945). 

* Coxo. Stat. ANN., c. 163, § 173 (1935). 

“TIpano CopE § 50-2502 (Supp. 1951); Mont. Cope § 11-608 (1947); Ore. 
Comp. Laws Ann. § 95-1310 (1940). 

47 Commissioners Court v. ser Jester Dev. Co., 199 S.W.2d 1004 (Tex. Civ. 
App. 1947); Better Built Homes & Mtge. Co. v. Nolte, 211 Mo. App. 601, 249 

743 (1923); Carter v. Council Bl 8, 180 Iowa 227, 163 N.W. PrO5 (1917). 
But see Allen v. Stockwell, 210 Mich. 488, 178 N.W. 27 (1920) where the city of 
Pontiac was not given express statutory power to enact subdivision regulations 
but its ordinance was sustained under its general police power. 
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gency incorporated into the bill in order to permit passage without 
the usual readings.** 

The scope of the statutory provisions varies greatly. Some apply 
only to subdivisions of a certain size. The Wisconsin law,** as or- 
dinarily interpreted,® limits subdivision controls to subdivisions in 
which five or more lots are sold within one calendar year. The Cal- 
ifornia and Nevada statutes are limited to cases where land is divided 
into five or more parcels in one calendar year." The Michigan statute 
covers only divisions of land into 10 or more parcels;** the Washing- 
ton one to divisions of land into five or more parcels. Almost half 
of the states do not define the coverage of the statute in this respect 
and merely use the words “subdivision’’ or ‘“‘addition’’ which could 
be construed to mean the division of a piece of land into two lots or 
could be limited to a good sized development.™ Of the states which 
do define the coverage of the control statute, the most usual pro- 
vision is that a subdivision of land into two or more lots is covered.™ 
Another limitation on the subdivisions covered, which is employed 
by a few states, is in the lot area. Wisconsin is limited to lots of 
under an acre and a half in size.* The definition of subdivision in 





48 Trawalter v. Schaefer, 142 Tex. 521, 179 S.W.2d 765 (1944). 

49 Wis. Stat. § 236.16 (1951). 

50 36 Ops. Wis. Att’y Gen. 185 (1947). 

5 Cat. Bus. & Pror. Cope § 11535 (1951); Nev. Comp. Laws § 5063.17a 
(Supp. 1943-1949). 

52 Micu. Comp. Laws § 560.2 (1948). 

8 WasH. Rev. Stat. Ann. § 9304-1 (Supp. 1940) (also includes subdivision 
of any size containing dedication of street). 

4 “Subdivide . . . specif., Real Estate, to divide (a tract of land) into lots to 
sell before ere or improving them.” WreBsTer’s New Int’, DicTionary 
(unabriged, 2d ed. 1946). 

% Ata. Cope ANN. tit. 37, § 786 (1940); CoLo. Star. ANN., c. 163, § 160 
(1935); Del. Laws 1941, c. 266; Ky. Rev. Srat. § 100.010 (1948); La. Srart. 
§ 33:101 (1950); Mp. Cope Ann. Art. 66B, § 10 (1951); Mass. Ann. Laws, c. 
41, § 81k (1952); N.H. Rev. Laws, c. 53, § 1 (1942); N.J. Rev. Stat. § 40:55-1 
(Supp. 1950); Okla. Laws 1947, tit. 11, c. 31; S.D. Laws 1949, c. 198; TENN. 

ODE ANN. § 3407.17 (1942 replacement vol.); Tex. Srat. art. 974a (1936); 
Uran Cope Ann. § 15-13-10 (i UPR. 1951). The provision in the North Dakota 
statutes that any division of land into lots for the purpose, whether immediate 
or future, of sale or of building development as a subdivision amounts to the 
same thing as sng, Fore ogo into two or more lots. N.D. Rev. Cope § 40-4801 
(1943). The New Mexico provision defines a subdivision as a division of land into 
two lots or more in municipalities of 50,000 or over and into three lots or more 
in municipalities of under 50,000. N.M. Strat. Ann. § 14-214 (Supp. 1951). Con- 
necticut, Iowa, Pennsylvania, Virginia and Wyoming provide that a subdivision 
is a division of land into three lots or more. Conn. Rev. Gen. Start. § 853 (1949); 
Iowa Cope § 409.1 (1950); Pa. Star. ANnn., tit. 53, § 9169 (1938); Va. Cops 
Ann. § 15-796 (1950); Wyo. Comp. Stat. ANN. § 29-1101 (1945). The Minnesota 
statute provides that a subdivision is a division of land into three or more lots 
less than one acre in size, or two or more lots more than one acre and less than 10 
ane in size if, in the latter case, a street is dedicated. Minn. Star. § 462.25 
% Wis. Srart. § 236.16 (1951). 
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the Minnesota statute limits it to lots of one acre or less unless a new 
street is dedicated—then lots of more than one acre and less than 10 
acres are included.*” Many statutes specify that parcels of five or 10 
acres intended for agricultural purposes are not included.®* 

The scope of the statutes also varies as to the territorial coverage. 
Some subdivision controls are limited to land within cities*® and, in 
some cases, to cities of certain sizes.*° Usually the cities are given 
extra-territorial control of the rural-urban fringe for a distance of 
three or five miles beyond the corporate limits of the city.** Many 
states, recognizing the trend toward country living, provide for town 
or county control of subdivision.“ Ohio, for example, provides for 
county or regional planning commissions to approve plats in un- 
incorporated areas®* and the Wisconsin statute requires that plats 
outside incorporated cities and villages be approved by the town 
board, the state director of regional planning, and in some cases the 
county. Sometimes, however, the control of subdivisions outside 
incorporated areas is limited to certain towns or counties or to areas 
adjacent to cities.© 

The statutory provisions vary also as to the type and amount of 
control exercised. Some statutes, like the Florida one,® provide only 
that certain technical requirements for the plats be complied with 
as a condition to recording. Most, however, make provision for some 
qualitative standards. Here again there is great variance. Those 
statutes in which the standards are set out usually include only pro- 
visions regarding the streets in the new subdivision.*’ On the other 





57 Minn. Start. § 462.25 (1949). 

58 Del. Laws 1941, c. 266; Mic. Comp. Laws § 560.2 (1948); Nev. Comp. 
Laws § 5063.17a (Supp. 1943-1949). Some exclude land to be used for agricul- 
tural purposes without any specification as to size. Conn. Rev. Gen. Srart. § 853 
(1949); La. Star. § 33:101 (1950). 

59 Me. Rev. Srar., c. 80, § 85 (1944). 

6 Ark. Stat. ANN. § 19-2811 (1947) (cities of first and second class; but 
§ 17-1106 gives counties with official highway plan power to approve); TEx. 
Srat., art. 974a (1936) (cities of 25,000 or more). Certain states have different 
| aay en relating to cities of various sizes or to different governmental units. 

, for example, Minnesota and New York statutes cited in note 6 supra. 
6 IpaHo Cope § 50-2503a (Supp. 1951); Inp. Srat. Ann. § 53-734 (1951 re- 
lacement vol.); Mp. Copr Ann., Art. 66B, § 24 (1951). See Prudential Co-op 
ty Co. v. Yongstown, 118 Ohio St. 204, 160 N.E. 695 (1928) in which the 
constitutionality of the extra-territorial approval was upheld. 

® Coio. Stat. ANN., c. 45a, §22 (Supp. 1951); Ga. Cope Ann. § 69-804 
(Supp. 1951); Inu. Ann. Srar., c. 34, § 25.09 (Supp. 1952); Wasx. Stat. § 9304-4 
(Supp. 1940). 

*% Onto CopE § 3586-2 (1938). 

* Wis. Star. § 236.06 (1951). 

% Del. Laws 1941, c. 266. 

® Fra. Stat. §§ 177.01-177.10; 192.56 (1951). 

*7 IpaHo Cove § 50-2506 (1947); Mont. Cope § 11-608 (1947) [§ 11-602 (9) 
provides for dedications of parks and playgrounds]. N.C. Star. § 160-226 (1952). 
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hand, the statutes providing for the adoption of regulations by the 
local governmental units frequently provide for complete subdivision 
standards including the layout, grades, curves, names and widths of 
the streets, the layout and width of the lots, the dedication of areas 
for parks, and the making of improvements by the subdivider.** As 
pointed out earlier, given proper statutory authority, the courts have 
upheld these regulations as reasonable exercises of the police power. 
In addition, some statutes go so far as to allow the approving author- 
ity to consider whether the land subdivision is in the public interest, 
apparently allowing the approving authority to refuse to approve 
the plat if it finds that there are too many subdivided lots on the 
market.7° The Wisconsin statute allows the approving authority to 
prohibit the subdivision of land in specific areas.”’ This type of con- 
trol has never been challenged and whether the refusal to approve a 
plat solely on the grounds of excessive subdivision in the area would 
be upheld is difficult to predict. 

About half the states specify some technical requirements for the 
plats. Usually these appear in the subdivision control statute itself,” 
but sometimes they are in a separate chapter.”* In some cases, these 
technical requirements relate to the surveying methods and standards 
for the subdivided area. For example, Virginia requires that the 
survey must be by a licensed surveyor. The Washington statutes 
require that the error in the survey be no greater than 1 in 4000; 
the Wisconsin statutes have a less stringent standard of 1 in 3000.” 
A number of the statutes also set out some requirements for the 

68 Ata. CopE ANN., tit. 37, § 798 (1940); Ark. Stat. ANN. § 19-2816 (1947); 
Coro. Stat. ANN., c. 163, § 173 (1935); Conn. REv. Gen. Start. § 858 (1949); 
Ga. Cope ANN. § 69-802 (Supp. 1951); Inp. Stat. Ann. §§ 53-745 and 53-747 
(1951 replacement vol.); Kan. Gen. Stat. ANN. § 12-705 res § 13-1111 (Supp. 


1947); La. Stat. § 33:112 (1950); Mr. Rev. Srar., c. 80 944); Mp. CopE 
Ann., Art. 66B, § 26 (1951); Micu. Comp. Laws § 125.44 (1948). 

69 See page 398, supra. 

70 WasH. Rev. Stat. Ann. § 9304-7 (Supp. 1940). See also Del. Laws 1941, c. 
266; N.H. Rev. Laws, ec. 53, § 21 (1942) which provide: 

Such regulations may Be against such scattered or premature sub- 

division of lands as would involve danger or injury to health, safety or pros- 

perity by reason of the lack of water supply, drainage, transportation, or 
other public services, or necessitate an excessive expenditure of public funds 
for the supply of such services. 

1 Wis. Stat. § 236.143 (2) (1951). 

7% IpaHo Cope ANN. § 50-2501 (Supp. 1951); Ore. Comp. Laws Ann. §§ 95- 
1304 (amended by Ore. Laws 1949, c. 158); 95-1306 and 95-1306a (Supp. 1947); 
Wis. Strat. § 236.04 (1951). 

73 Ga. Cope ANN. § 24-2716 (1935); Munn. Srart. c. 505 (1949). 

™ Va. Cope ANN. § 15-790 (1950). 

™% Wasu. Rev. Srat. Ann. § 9304-5 (Supp. 1940); see also IpaHo Cops ANN. 
§ 50-2502 (Supp. 1951). 

7% Wis. Star. § 236.06(8) (1951). 
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monumenting of the subdivision ;”’ in this respect the Wisconsin stat- 
ute is very detailed.”® 

Probably the most common type of technical specification made 
in the statutes regards the form of the plat and the information 
which must appear on it. Some statutes require that the plat must 
be made on a certain kind of paper, of a certain size, and with cer- 
tain type ink.”* More frequently they specify that the location of 
the monuments, the dimensions of the lots, the width of the streets, 
and other pertinent information must be shown on the plat.® Stat- 
utes which are very complete in this respect are those of Georgia*! 
and Wisconsin.* 

Many of the statutes set out in some detail the procedure to be 
followed in submitting the plat for approval. Typically, this procedure 
contains a number of safeguards for the subdivider such as a time 
limit on the action of the approving body, usually providing for 
automatic approval if action is not taken within a specified time,* 
provisions for appeal if the subdivider objects to the decision of the 
approving body,** and a requirement that the reasons for rejection 
be stated in the records of the approving body.® 

Compliance with the control statutes is usually secured by provid- 
ing that a plat cannot be filed for public record until approval is 
certified thereon.** The recording officer is thus given the respon- 
sibility of policing the statute and in some cases is made subject to a 
criminal penalty or forfeiture if he accepts an unapproved plat for 
record.*’ In addition the statutes usually provide sanctions against 





™Tpano Cope Ann. § 50-2503 Supp. 1951); Micn. Comp. Laws § 560.10 
(1948); N.J. Rev. Srat. § 46:23-3 ( Supp. 1945, 1946, 1947); N.C. Star. § 39-32.1 
(1950); Onto Cope Ann. § 3582 (1938) 

78 Wis. Strat. § 236.03 (1951). 

7 Cau. Bus. & Pror. Cope § 11567 (1951); Fua. Star. § 177.03 (1951). 

80 Ariz. Cope ANN. § 16-708 (1939); Fia. Strat. § 177.08 (1951); IpaHo Cops 
Ann. § 50-2502 (Supp. 1951); Micu. Comp. Laws §§ 560.5, 560.7, 560.8, 560.9 
(1948); Mont. Cope § 11-602 (1947). 

81 Ga. Cope ANN. § 24-2716 (1935). 

8 Wis. Srat. § 236.04 (1951). 

8% Ata. Cope ANN., tit. 37, § 799 (1940); Pa. Srat. Ann., tit. 53, § 9171 
(1938); Tex. Srat., Art. 974a (1936). 

* Towa Cope § 409.15 (1950); N.Y. Vitiace Laws § 179-q (1951). 

% Coto. Stat. ANN., c. 163, § 174 (1935); Conn. Rev. Gen. Strat. § 859 
1949); Del. Laws 1941, c. 266; La. Star. § 33:113 (1950); Tenn. Cope ANN. 
3407.12 (1942 replacement vol.). 

% Ariz, Cope ANN. §§ 16-709 and 16-712 (1939); Conn. Rev. Gen. Srar. 
§ 858 (1949); Kan. Gen. Stat. Ann. § 12-403 (1935); Ky. Rev. Srar. § 100.092 
(1948); Mass. Ann. Laws, c. 41, § 78 (1952); Minn. Srat. § 462.31 (1949); 
Wasu. Rev. Stat. Ann. § 9304-10 (Supp. 1940). 

8? Mp. Cope Ann., Art. 66B, § 29 (1951); Micu. Comp. Laws § 560.79 (1948); 
N.H. Rev. Laws, c. 53, § 28 (1942); Oxua. Srar., tit. 11, $§ 423, 520 (1941); 
Tex. Pen. Cope Ann., art. 427b (1936). 
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the sale of lots by reference to an unrecorded plat by prohibiting 
such sales under forfeiture** or criminal penalty,*® by providing for 
an injunction against such sales** or by making them voidable at 
the option of the buyer.** Many statutes contain supplemental pen- 
alties in the form of prohibitions on the issuance of building permits 
for buildings not fronting on approved streets® and on the construc- 
tion of public improvements in unapproved streets. 


(3) The Wisconsin subdivision control statute. 


Mention has already been made for comparative purposes of some 
features of the Wisconsin statute. The following discussion is a more 
complete review of its provisions. 

Wisconsin has had some provisions controlling the subdivision of 
land since 1849. Chapter 41 of the statutes of that year contained 
provisions requiring a survey and plat for all subdivisions or addi- 
tions to any town, setting out the requirements for the plat, and 
providing a penalty for selling or leasing the lots without complying 
with the statutory requirements. Gradually some provisions relating 
to the quality of the subdivision were added. In 1882 a requirement 
that the streets and alleys conform to the existing ones was made.” 
In 1905 approval of the common council for plats within the limits 
of cities of the second, third and fourth class and of the village 
board for ones within villages was required.® In 1909 cities of the 
first, second and third class were given extra-territorial control over 
plats within 1144 miles of their limits.% These approvals were in- 





88 Ata. Cope ANN., tit. 37, § 800 GPa); Coro. Strat. ANN., c. 163, § 175 
pee: Iowa CopE § 409.45 (1950); Kan Gen. Strat. ANN. § 12:405 1935); ; 

A. Stat. § 33:114 (1950); Micu. Comp. Laws §§ 560.77a, 560.78 (1948); 
or se” (1949); Mont. Cope § 11-610 (1947); N.H. Rev. Laws, c. 53, 

8 Ark. Strat. ANN. § 19-403 (1947); Del. Laws 1941, c. 266, § 5798; Iut. 
Ann. Srart., c. 109, § 5 (1952); Mont. ODE, § 11-615 (1947); N.C. ‘Srar., § 39-32 
(1950); TENN. CopE § 3407.14 (1942 replacement volume) ; Tex. Pen. Cope 
ANN., art. 1137h (1936). 

% Ata. Cove Ann., tit. 37, § 800 (1940); Del. Laws 1941, c. 266; Minn. 
Strat. § 462.30 (1949); N.H. Rev. Laws, c. 53, $27 (1942); TENN. Ccon § 3407.14 
(1942 replacement vol.). 

* Micu. Comp. Laws § 560.78a (1948). 

% Arua. Cope ANN., tit. 37, § 802 (1940); Coro. Stat. AN 163, § 17 
(1935); La. Srat. § 33:116 (1950); Mass. Ann. Laws, c. 41, $81 (1952); 
Minn. Start. § 462.33 (1949). 

* Ata. Cope ANN., tit. , Si... fest; Ox Coro. Strat. ANN., 63, § 176 
(1935); La. Srar. § 33.115 1950); Mass. Ann. Laws, c. 41, ’ Saip (1952); 
Minn. Strat. § 462.32 (1949). 

* Wis. Laws 1882, c. 52. 

% Wis. Laws 1905, c. 225. 

* Wis. Laws 1909, c. 121. 
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creased in number and scope over the years until, at present, a sub- 
division wherever located must be approved by one or more agencies. 

The Wisconsin statutory provision is of the mandatory type, 7.e., it 
requires that all plats must be approved by certain agencies.*’ The 
statute contains very extensive requirements for the survey, the 
monumenting of the subdivision and the plat.** In fact, these are 
among the most detailed of any statutory provisions on the technical 
standards relating to subdividing. In addition the statute sets out 
a few quality standards: a minimum width for lots®® and require- 
ments that the streets and alleys coincide with adjoining ones,’” that 
highways 50 feet wide be provided every half mile to the shore in 
lake and stream shore subdivisions,“ and that the subdivision be 
designed to provide for safe entry on abutting streets and highways 
and for the preservation of the public interest and investment in such 
streets and highways.'” Besides these standards to guide the approv- 
ing authorities, the statutes specifically provide that the local govern- 
ing units may examine the plat for compliance with the surveying 
and monumenting requirements'* and may require the subdivider 
to produce an abstract of title to prove ownership and to post a 
bond to insure the making of certain improvements.'* But although 
these are the only statutory provisions, many local governing units 
have made requirements on the subdivider over and above them.’ 
In 1951 the subdivision control statute was amended to provide 
specific authority for local governing units to adopt regulations gov- 
erning the subdivision of land.!*’ This provision gives the local units 
wide discretion in adopting comprehensive design standards. From 
the cases discussed earlier it is clear that under this statutory author- 
ity those governing units which have adopted reasonable regulations 
can legally require compliance with them as a condition of approval.!°* 
The problem arises as to those, probably a majority, which have not 





97 Wis. Stat. § 236.06 (1951). 

% Wis. Strat. §§ 236.03, 236.04 (1951). 

* Wis. Strat. § 236.03(7) (1951). 

100 Wis. Stat. § 236.11 (1951). 

101 Wis. Stat. § 236.04(14) (1951). 

102 Wis. Srat. § 236.03(8) (1951). 

103 Wis. Strat. § 236.06(8) (1951). 

10 Wis. Strat. § 236.06(9) (1951). 

106 Wis. Stat. § 236.09 (1951). 

1 In a few cases these requirements have been made under subdivision reg- 
ulations adopted by municipalities under their broad general powers contained 
in §§ 61.34 (1) and 62.11 (5). 

107 Wis. Laws 1951, c. 526; Wis. Srar. § 236.143 (1951). 

108 See pages 398-99, supra. 
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adopted any regulations and yet place numerous conditions, not in 
the statute, on their approval. Judging from what the courts have 
said and considering the wording of the statute,’ there is good reason 
to believe that such additional requirements, without the guidance 
of adopted regulations, wouid not be upheld in court. Because of 
this it would seem desirable to amend the Wisconsin statute to make 
it clear that the approving authorities must adopt subdivision regula- 
tions before making any nonstatutory conditions to their approval. 

On the other side of the picture, it would seem equally wise to 
require that the approving authority must check the plat to be sure 
it does comply with the requirements set out in the statute. To set 
out standards and then not require the plats to comply with them, 
as happens in some cases at present, is senseless. 

As stated above the statutory enabling provision gives the local 
governing units wide latitude in adopting regulations for the guidance 
of new subdivisions. It provides in part: “The regulations provided 
for by this section shall be made with reasonable consideration, among 
other things, of the character of the municipality with a view of con- 
serving the value of buildings placed upon land, providing the best 
possible environment for human habitation, and for encouraging the 
most appropriate use of the land throughout the municipality.’ 
But unfortunately, the enabling section was not worded carefully 
and there are doubts as to its scope. For example, does it give power 
to all municipalities or only those having a planning agency? Although 
the “Grant of power’’ is to the municipal governing body, the pro- 
cedure provisions state that the planning agency shall draw up tenta- 
tive drafts, hold hearings and then present the regulations to the 
governing body for adoption. 

In addition the grant of power to approving units with overlapping 
jurisdiction seems unwise. Both towns and counties may adopt sub- 
division regulations but the county regulations are in effect only in 
the towns which adopt them. But the statute requires that a county, 
having adopted regulations, must approve all plats outside city and 
village limits." Yet if the town has not approved the regulations, the 
county apparently cannot require compliance with them. The result 
is that the county is required to approve plats because it has adopted 





109 Since the statute specifically sets out certain requirements for plats and 
since it also provides a procedure for —s further regulations, it seems clear 
that the legislature intended that the only way in which non-statutory require- 
ments could be made was by means of subdivision regulations adopted under 
the statute. 

0 Wis. Sra. § 236.143(1) (1951). 

11 Wis. Star. § 236.06(1)(b) (1951). 
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platting regulations which it cannot enforce. Under those circum- 
stances, the requirement of county approval seems unnecessary. 

One other inadequacy of the enabling provision is worth mention- 
ing here. The platting statute gives cities and villages extra-territorial 
jurisdiction to approve plats around them,"? but the enabling provi- 
sion gives them power to enact regulations to apply only within their 
corporate limits. The result is again a case of required approval by a 
governing unit which apparently has no power to enforce compliance 
with its standards with the possible exception of compliance with 
its master street plan if that plan has been extended beyond the 
corporate limits in accordance with section 62.23(6)(d). 

There also are doubts as to the scope of the entire chapter on sub- 
division control because of the poor organization and use of terms in 
that chapter."* Section 236.03 requires that ‘‘any owner of land 
wishing to make a land-division thereof . . . shall cause the same to 
be surveyed, and divided in accordance with this chapter.’’ “‘Land- 
division’’ is defined as “any change, redivision, or rearrangement in 
the boundary or division lines of a parcel of land or public thorough- 
fare.’’"4 But there are no penalties if the owner does not survey and 
divide the land in that manner. If he makes a final plat and tries to 
record it, he must comply with the statutory requirements,” but 
there is no penalty if he sells the land without recording the plat. The 
only section requiring that a plat be recorded and providing a penalty 
for sale of lots without doing so is section 236.16 which applies only 
to cases where the subdivider divides land into five or more parcels 
of 1% acres or less each. Just what purpose is served by having the 
rest of the chapter apply to “land-division”’ is not clear—in fact, it is 
downright confusing. Apparently, the definition of land-division 
serves no purpose at all and probably should be dropped. 

In addition to this ambiguity there is the more important one in 
section 236.16 which, as we have seen, actually determines the scope 
of the chapter. Because of the ambiguity of the section it is inter- 
preted by most to cover those subdivisions in which the owner sells 
five or more lots in one year,"* although an equally valid interpreta- 

12 Wis. Stat. §236.06(1)(b-e) (1951). 

118 This is a very serious defect in the law. One of the important considerations 
about any statute is that its provisions be easily understood by those who must 
comply with it. Simplification of chapter 236 was suggested by a number of 
registers of deeds. One said: “It (chapter 236) could be revised to be more clearly 
understood. Even resident engineers are confused with it.” 

14 Wis. Stat. § 236.01 (1951). 


16 35 Ops. Wis. Atr’y GEN. 296 (1946). 
6 36 Ors. Wis. Att’y Gen. 185 (1947). 
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tion would be that it refers to subdivisions of five or more lots, no 
matter when those lots are sold. However, the former interpretation 
is the commonly accepted one. This, of course, leaves a very large 
loop-hole in the law. Any person not desiring to comply with the 
statute may get around it by selling only four parcels a year. This 
is probably the biggest defect in the Wisconsin control statute and 
in many cases makes it totally ineffective. Another major loop-hole 
in this section is the limitation of its coverage to lots under 11% acres 
in size. A person wishing to avoid compliance with the platting re- 
quirements may sell any number of lots slightly over that size—134 
acres, for example. Then the purchasers of those lots may subdivide 
them. The result is a developed area of lots of the size contemplated 
in the coverage of the statute but without any compliance with its 
standards. 

Insofar as the territorial scope of the statute goes, the Wisconsin 
subdivision statute covers land wherever located. The provisions 
require that plats within the corporate limits of cities and villages 
be approved by the governing body of the city or village;!’ plats 
outside the corporate limits of a city or village must be approved by 
the state director of regional planning™* and the town board."® In 
addition if the county has a platting, regional or zoning plan, the 
agency which administers that plan must approve the plat;!° and, 
if the platted area is within three miles of a city of the first,!*! second 
or third class or within 14% miles of a fourth class city or a village 
and that city or village has a plan commission’ or, if it does not have 
a plan commission, but the county does not have any platting, re- 
gional or zoning plan, the governing body of the city or village must 
approve the plat.!* Besides these approvals, any plat on a lake or 
stream or which provides access to a lake or stream must be approved 
by the State Board of Health’ and any plat abutting on a state 





7 Wis. Srat. § 236.06(1)(f) (1951). 

18 Wis. Srat. § 236.06(1)(h) (1951). If the county permanently employs a 
registered civil engineer, the plats do not have to be oppreved by the state direc- 
tor of regional planning but a — must be sent to him. Wis. Srat. § 236.06 
(1)(i) (1951); 41 Ops. Wis. Arr’y Gen. 375 (1952). 

9 Wis. Strat. § 236.06(1)(a) (1951). 

120 Wis. Stat. § 236.06(1)(b) (1951). 

11 Wis. Stat. § 236.06(1)(e) (1951). Cities of the first class must approve 
plats whether or not they have a plan commission, but Milwaukee is the only 
city of the first class. 

122 Wis. Stat. § 236.06(1)(b) (1951). . 

183 Wis. Stat. § 236.06(1)(c) and (d) (1951). 

4 Wis. Srat. § 236.06(1)(g) (1951). In counties permanently employing a 
registered civil engineer this approval is not necessary. See note 118 supra. 
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trunk highway or connecting street must be approved by the State 
Highway Commission.’ 

The Wisconsin statute contains a few scattered provisions relating 
to the procedure for obtaining approval of a plat. It provides for the 
submission of a tentative plat’** but the requirements for the tenta- 
tive plat are almost as stringent as those for a final plat, thus dis- 
regarding the basis for allowing a tentative plat—to give the sub- 
divider and approving agency a chance to agree on a general plan of 
the subdivision before the subdivider goes to great expense for a 
survey and detailed map. There is a provision requiring that the 
governing body approve or reject a plat within 40 days but no 
penalty—such as automatic approval—is placed on the governing 
body for failure to act within the specified time.'?’ 

To insure compliance, the Wisconsin statute provides that no plat 
shall be accepted for recordation by the register of deeds unless it 
carries the necessary approvals and complies with certain other re- 
quirements.'** Research has shown, however, that because of the 
disorganized and confused state of the statute, the register of deeds 
does not always check for compliance with all those requirements 
and plats are accepted for recordation which do not meet all the 
statutory specifications.’ Under section 236.06 (3) any plat not 
recorded properly “shall have no validity whatever.’’ But the mean- 
ing of that provision is very obscure. For example, does it affect 
the title of the purchaser of a lot? Title examiners are worried by 
this, but apparently it does not.™° Does it affect anything else? 
In 1945 the attorney general ruled that a plat invalid under this 
provision did not operate as a dedication of the streets to the public."* 
But in 1951 the statute was amended to provide that approval of a 
plat by the governing body constitutes acceptance of the streets.’ 
If the streets have been accepted by the city before the plat is recorded 





8 Wis. Strat. § 236.06(1)(j) (1951). In counties permanently employing a 
registered civil engineer this approval is not necessary. See note 118 supra. 

126 Wis. Start. § 236.10 (1951). 

137 Wis. Stat. § 236.07 (1951). 

188 Wis. Strat. §§ 236.06(3), 236.11 (1951). 
P 129 See Page 425, infra, for discussion of administration of law by register of 

130 34 Ops. Wis. Att’y Gen. 290 (1945). 

11 Ibid. See Lins v. Seefeld, 126 Wis. 610, 105 N.W. 917 (1906) citing Smith v. 
Beloit, 122 Wis. 396, 100 N. W. 877 (1904) in which conveyance by reference to 
improperly recorded lat, although not a statutory dedication of the streets, as 


between the grantee an tor and those claiming under them, operated as 
irrevocable dedication of d grantor streets. See also Williams v. Larson, 261 Wis. 629, 


53 N.W.2d 625 (1952). 
138 Wis. Laws 1951, c. 520; Wis. Star. § 236.06(10) (1951). 
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what effect does the fact that the plat is invalidated later have on the 
city’s acceptance? What rights would the city have against a sub- 
sequent purchaser of the area covered by the streets? And if the 
provision that that plat is of no validity does not affect the title of the 
purchaser or the dedication of the streets, what purpose does it serve? 

Not only must the plat comply with the statutory provisions to 
be recorded but the subdivision statute makes it illegal to sell parcels 
of land by reference to an unrecorded plat or to sell five or more 
parcels a year from one tract without having a plat on record. Any 
person doing so is subject to a criminal penalty and to having the 
sale rescinded at the option of the purchaser." The statute further 
provides: ‘‘Nothing herein contained shall be deemed to bar any 
remedy to which any aggrieved municipality, or other political sub- 
division, or person may otherwise be entitled.’’* This makes it clear 
that an injunction could also be obtained against an offending sub- 
divider. 

To sum up, the Wisconsin subdivision control statute, judged 
simply from the printed page of the statute book, is very good in 
certain respects, dangerously weak in others. Its chief good points 
lie in its coverage of all land wherever platted in the state, its provi- 
sions for approval of rural plats by competent engineers at the state 
level, its inclusive technical standards and its good enabling provi- 
sions for local subdivision regulation. Its major weaknesses, which 
should be corrected as soon as possible, are in the big loop-hole of 
the four-a-year provision and in the failure to definitely require the 
approving units to abide by certain prescribed standards. 


III. Wisconsin’s Piatrine Law In OPERATION 


Obviously, the real test of any law is the way it works out in 
practice. The subdivision control law cannot be considered successful 
unless it actually provides effective control over the platting of land. 
In determining whether it does this, two points must be considered: 
(1) How much land which should be platted is not? (2) How is the 
platting law administered and what effect does it have on the quality 
of subdivision in those cases where the land is platted in compliance 
with it? 

(1) How much land which should be platted is not? 


The subdivision control law cannot be effective if the land is not 
platted and the requirements of the law met. In judging the operation 





133 Wis. Strat. § 236.16 (1951). 
14 Thid. 
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of the law in this regard the standard interpretation of the Wiscon- 
sin platting law,” 7.e., that it does not require compliance if only 
four lots are sold per year or if the lots are over 11% acres in size, 
was not followed. Instead, if the area was one involving five or more 
parcels, it was considered one which should have been platted. 

Little was known about the operation of the platting law in this 
respect. The state director of regional planning was convinced on 
the basis of his experience that control of metes and bounds sales of 
land was necessary because of the frequent use of that type of sale 
to avoid the platting regulations. In addition, his office had assembled 
figures on the number of plats submitted to them between July 1, 
1935 and November 6, 1951, and the number of those approved or 
rejected, but this compilation contained no information on areas for 
which plats had not been submitted.'* 

Not only was information about the extent of development out- 
side the platting law scanty but obtaining such information presented 
great difficulties. Any intensive investigation of the problem would 
have required the services of a substantial number of people and would 
have taken a great deal of time and money. It would have meant 
studying the records in all 71 counties of the state in an attempt to 
determine areas where an owner had divided his land into a number 
of parcels without platting it and had sold those parcels by metes and 
bounds descriptions. Because of the obvious difficulties involved in 
this type of investigation, less adequate research methods had to be 
relied on. It was necessary to depend for the most part on secondary 
sources, such as questionnaires to the registers of deeds and inter- 
views with municipal officials. In a few counties, it was possible to 
make a more intensive check of the registers of deeds records. 

The questionnaires sent in April 1952 to the registers of deeds in 
all the counties in the state’*’ asked each to indicate on a map of his 
county provided for that purpose any areas where a bad metes and 
bounds transfer problem had developed since July 1, 1935. This was 
the period chosen for this study because the last major revision of 





13% 36 Ops. Wis. Atr’y Gren. 185 (1947). 

1% See the report of the working party on platting and subdivision to subcom- 
mittee on Land Use and Zoning of Natural Resources Committee (Feb. 12, 1952). 

437 Replies were received from forty of the registers of deeds. This number 
includes those counties where personal interviews were conducted with the reg- 
ister of deeds or members of his staff instead of sending the questionnaires. The 
counties from which replies were received were: Brown, Chippewa, Dane, Dodge, 
Door, Do , Eau Claire, Florence, Grant, Iowa, Iron, Jefferson, Juneau, 
Kenosha, Kewaunee, Lincoln, Manitowoc, Marinette, Marquette, Milwaukee, 
Monroe, Oconto, Oneida, Outagamie, Polk, Price, Racine, Richland, Rock, Rusk, 
St. Croix, Sauk, Sheboy; Trempealeau, Vernon, Walworth, Washington, 
Waupaca, Wood and Wai esha, 
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chapter 236 was made in 1935. For each of the metes and bounds 
areas the register of deeds was asked to give the number of parcels 
sold by each owner and the period during which they were sold. Of 
the 30 rezisters of deeds who answered the question, 25 indicated 
problems. Obviously not all areas where there is a metes and bounds 
transfer problem are areas which should have been platted. But in 
six of the counties, the registers of deeds noted that the areas should 
have been platted. In ten of the counties, the information returned 
by the register of deeds showed that the metes and bounds problem 
had been caused by a single owner dividing a tract of land and sell- 
ing parcels. One interesting fact about these metes and bounds areas 
was their location. Relatively few were within the corporate limits 
of cities and villages. Many were around the fringe of cities or villages 
or along highways, but by far the great majority were around lakes. 
This ties in with the statement by a number of registers of deeds 
that land around lakes is not platted because the subdivider does 
not want to comply with the board of health requirements.'** 

Many of these metes and bounds areas created by single owners 
were good sized developments of 45, 55 and even 85 lots. In most 
cases the lots were sold over a substantial period of time so that no 
violation of the present platting law occurred although in some in- 
stances there appeared to be a violation—for example, where 35 and 
45 lots were sold since 1947. Whether or not there was a violation 
of the law, these areas were ones which, according to the standard 
applied here, should have been platted. 

In four counties (Dane, Monroe, Oneida and Vernon) it was pos- 
sible to do more intensive research. There the number of platted lots 
since 1935 as determined from the plats filed in the register of 
deeds office was compared with the number of parcels on the tax 
rolls in the county treasurer’s office for 1935 and 1950. In some cases, 
there was a noticeable increase in the number of parcels on the tax 
roll in that period but there were no recorded plats for that munic- 
ipality or town. For example, in the town of Pelican in Oneida 
county there was an increase of approximately 364 parcels on the 
tax roll but no plats were recorded for that town; in the town of 
Pine Lake there was an increase of about 196 parcels on the tax roll 
but no recorded plats. Both of these! townships include much lake 
shore area. In the other counties there were similar discrepancies 
between the tax roll parcels and the number of platted lots. In Vernon 
county, there was an increase of about 402 parcels on the tax roll 





138 Plats on lakes or streams or where access is provided to a lake or stream 
must be approved by the State Board of Health. Wis. Strat. § 236.06 (1)(g) (1951). 
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for Viroqua but only 84 platted lots. In the city of Sparta, Monroe 
county, approximately 301 parcels had been added to the tax roll 
between 1935 and 1951 with only 33 platted lots. In the village of 
Monona, Dane county, where there has been much development, 
the increase in parcels in the tax rolls between 1939 and 1951 was 
about 584, but no platted lots were added in that time. These figures 
are not too conclusive because the opportunity for error in counting 
the tax-roll parcels is considerable. Frequently, for example, two 
platted lots may be considered one parcel for tax purposes when the 
lots are owned by the same person, but when one of those lots is 
sold, they become two parcels on the tax rolls, thus increasing the 
number of parcels although the lots had previously been platted. 
However, this problem was watched carefully in checking the tax 
rolls and such discrepancies should be at a minimum. It is not pos- 
sible, of course, to draw any definite conclusions from this informa- 
tion as to the amount of developed land which has not been platted. 
But it does give a good indication that it is moderately substantial 
and that so far as lake shore property is concerned there may be a 
very serious problem. 

In addition to these checks on the county level, interviews were 
conducted with municipal officials in 30 cities of various sizes.'*® 
Because the information desired related clearly to city planning, an 
attempt was made in each of these cities to interview the mayor or 
the city engineer or preferably both. In the few cases where the 
municipality had a city planner, he was interviewed. In these inter- 
views the officials usually were asked if they knew of any metes and 
bounds evasion of the platting law in their city. In 23 of the munic- 
ipalities the officials said that this was taking place in their city and 
in 17 of them they gave specific examples. These examples were of 
two different types. In a number of the cases (one-third) they involved 
outright violation of the present platting law; the owner sold more 
than the maximum number of lots allowed for one year by the stat- 





13° These cities and their populations (1950 census): 

Cities of the first class: Milwaukee (637,392). 

Cities of the second class: Green Bay (52,735), Kenosha (54,368), LaCrosse (47,- 
535), Madison (96,056), Oshkosh (41,084), Racine (71,193), Sheboygan (42,365), 
Superior (35,325). 

ities of the third class: Ageiees (84,010), Beloit (29,590), Eau Claire (36,058), 
Fond du Lac (29,936), Janesville (24,899), Manitowoc (27,598), Marinette 
(14,178), Marshfield (12,394), Stevens Point (16,564), Waukesha (21,233), Wau- 
sau (30,414), Wisconsin Rapids (13,496). 

Cities of the fourth class: Baraboo (7,264), Beaver Dam (11,867), Burlington 
(4,780), lumbus (3,250), Elkhorn (2,935), Fort Atkinson (6,280), Merrill 
(8,951), Rhinelander (8,774), Waupun (6,725). Officials in the city of Hillsboro 
and the vine of Campbellsport and Waterloo were also consulted but the 
information obtained from them is not included in the figures used here. 
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utory exception. But in most of the cases, the owner stayed within 
the four-lots-a-year exception to the platting law. Usually, partic- 
ularly where development was slow, this meant that only four regular 
lots a year were sold. But in one case of a plat of 20 lots the original 
subdivider sold four parcels covering a five lot area each. Then each 
of the four purchasers sold their allowed four lots a year. The result 
was that within one year the entire area had been sold by metes and 
bounds within the exception to the platting statute. 

Some of the examples given by the city officials involved plats 
which had been refused approval. In one city a plat of an area along 
a river was refused approval several years ago because it was too 
low. The owner sold the lots by metes and bounds, within the excep- 
tion to the platting law, and today there are 25 houses.in that area. 
In another city the officials pointed to lake shore areas where approval 
of the state board of health had been refused and which the owner 
then sold by metes and bounds. 

Many of the examples of metes and bounds evasion of the platting 
law given by the municipal officials involved cases where the sub- 
divider did not wish to comply with the requirements of the approv- 
ing authorities. In one city the officials pointed to cases where land 
was subdivided by metes and bounds descriptions rather than platted 
because the minimum lot size required by the city for approval of a 
plat was larger than that of the zoning ordinance. In another case 
an owner sold off an area by metes and bounds because he did not 
wish to dedicate streets of a width required by the city; apparently 
he preferred to let the individual owners worry about that when they 
tried to get the city to accept their streets. In a couple of cities the 
officials gave examples of evasions caused by requirements for street 
improvements or utility installation as a condition for approval of 
the final plat. In one city these requirements are evaded in the fol- 
lowing manner: Although the owner of land does not have a final 
plat approved and reeorded, he submits a tentative plat to the city 
plan commission. In this way, he finds out if his plan conflicts with any 
of the city’s plans for expansion, if, for example, a major thorough- 
fare is planned through his land. Then, without submitting a final 
plat for approval and recordation, he sells the lots by metes and 
bounds, thus avoiding the requirements for improvements. 

Again it is not possible to give any precise percentages, but this 
information points quite clearly to the fact that in a significant num- 
ber of cases, land which is developed is not platted in accordance 
with the statutes. 
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Once that fact is established, the important question is why wasn’t 
this land platted? The first and most obvious answer to this is the 
loop-hole in the platting law. As stated previously, the present chapter 
on platting lands, as interpreted by the attorney general, does not 
require that a plat be made or that any other provision of the law 
be complied with until the subdivider has divided a tract of land into 
five or more parcels of 11% acres or less and has sold five or more of 
those parcels within one calendar year.'*° One of the most frequently 
advocated changes in the present platting law is one which will 
tighten up this provision. 

Although the loop-hole in the law is the most obvious answer to 
the question of why people do not plat it actually does not get to the 
root of the problem because it does not answer the question of why 
the people take advantage of the loop-hole. These reasons fall into 
three categories: (a) economic reasons; (b) lack of enforcement of 
the law; and (c) ignorance of the law. 

(a) Economic reasons. Many people do not plat areas they intend 
to sell for development because they feel that compliance with the 
statutes is too great a burden economically. The reasons for this are 
very important because they may mean that the law is not taking 
into account the conditions and problems of the persons being reg- 
ulated. Because they are so important and because they are better 
understood in relation to the conditions of the subdivider’s business 
they are discussed separately in the next section of this report. 

(b) Lack of enforcement of the law. A second reason for the wide- 
spread violation of the platting law is the lack of enforcement of it. 
In most cases no attempt is made by the governing unit to do any- 
thing about known violations of the law. 

Many people have suggested that the penalties for violation of 
the chapter are not stiff enough and should be increased. This does 
not seem to be the crux of the problem because in those cases where 
the officials have made a bona fide attempt to enforce compliance 
with the law they have generally been successful. 

Those attempts which have been made to enforce compliance with 
the law have proceeded along two lines. In most cases the officials 
have invoked the criminal provisions of section 236.16. Sometimes 
they were completely unsuccessful in this because the district at- 
torney refused to cooperate. But where the district attorney did co- 
operate, plats were filed for the areas in question before prosecution 
was begun. The other course of action was to put pressure on the 


40 36 Ops. Wis. Atr’y Gen. 185 (1947). 
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offending land owner by other means: refusal to issue building per- 
mits for houses on the lots sold in excess of the statutory limit or 
refusal to accept the streets or to put in water and sewer when an 
area was subdivided by metes and bounds in violation of the statute. 

Closely related to the problem of penalizing known violations is 
that of detecting them. Again most localities make no efforts along 
this line. But there is a great need for more cooperation among public 
officials in the detection of violations. The plan commission itself, 
officials who issue zoning and building permits, the county and city 
treasurers, the water and sewer department, should be instructed to 
be on the look-out for developments which might be violations of the 
platting law. In Milwaukee county, for example, the official who 
issues zoning permits and the county treasurer report anything they 
think might be a violation to the county park commission. 

(c) Ignorance of the law. A third reason given for failure on the 
part of many to plat is, surprisingly enough, ignorance of the law. 
A number of registers of deeds stressed this in their answers to the 
questionnaire. This points to the fact that some type of educational 
program is needed to inform people of the advantages of platting as 
well as of the law requiring it. One city has such a program. The city 
planner talks to the local bar association, real estate brokers board 
and other interested groups on the requirements for platting both as 
required by the state statute and by the local authorities. More along 
these lines should be done.’ One suggestion is a manual for land 
owners on the problems of subdividing, including suggested subdivi- 
sion standards with illustrations of the proper type of subdivision 
and explanation of the advantages to be gained from it. 


(2) Administration of the platting law. 


Equally important with the question of how much land is platted 
in accordance with the requirements of chapter 236 is the frequently 
overlooked problem of the quality of the subdivision control actually 
exercised. After all, the only purpose in requiring a subdivider to 
have a plat made is to give the municipality and other approving 
authorities an opportunity to go over the plat and as a condition to 
their approval require that it comply with their standards set up for 
community growth. If the plat is not so scrutinized the requirement 
that it be made is wasted effort. The following discussion of the 
administration of the platting law is intended to cast some light on 





_ ™ The bi-annual planning institutes held by the League of Wisconsin Munic- 
ipalities in conjunction with the State Planning Division do an excellent job of 
keeping municipal officials informed. 
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this problem. For the purposes of analysis, administration at the 
state level, at the local level and by the register of deeds is discussed 
separately. © 

Administration at the state level. 

At the state level three agencies have power to approve plats under 
certain circumstances: if the plat is of land outside the corporate 
limits of a city or village, the state director of regional planning must 
approve it; if the land platted is on a state trunk highway or con- 
necting street, the state highway commission must approve the plat ;'4 
if the land platted is on a lake or stream or if access is provided to a 
lake or stream, the state board of health must approve the plat.' 
Apparently, none of these agencies has any serious complaints about 
the operation of the present platting law so far as they are concerned 
except for the fact that they feel that the exception in the present 
law is too big a loop-hole for the benefit of the person not desiring 
to plat. 

Director of Regional Planning. Since 1935,!* 1,186 plats from 65 
counties have been submitted to the director of regional planning for 
his approval.'*? Action on a plat submitted to him is taken within 
one or two days. The plats are checked for compliance with the 
technical requirements of the law to be sure the error in closure on 
the plat is no greater than that allowed by law and that all the 
surveying information required by chapter 236 appears on the plat. 
It is, of course, impossible for the director to make a field check to see 
if the field monuments are actually in and if the figures on the plat 
are true. Apparently the only quality requirement made by him is 
that the roads be of a width required by statute for town roads.'** 
In some cases, however, the office of the director gives informal ad- 
vice on layout but does not make compliance with those require- 
ments a condition to approval. 

A majority of the people involved are highly in favor of the work 
done by the director of regional planning. In many cases his approval 
is the only one which has any meaning since the approvals of the 





“8 The only exception to } paw state approvals is in the case of a county which 
employs permanently a civil engineer. Wis. Strat. § 236.06 (1) (i) and (j) 
(1951). See also 41 Ops. Wis. Art’y Gen. 375 (1952). 

143 Wis. Strat. § 236.06(1)(h) (1951). 

4 Wis. Star. § 236.06(1)(j) (1951). 

45 Wis. Srat. § 236.06(1)(g) (1951). 

46 The period covered by this survey was July 30, 1935 to November 6, 1951. 

47 See committee report supra, note 136. 

48 Wis. Stat. § 80.08 (1951). Road must be three rods (about 50 feet) wide. 
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town and county are automatic. Several registers of deeds recom- 
mended that all plats, including those within the corporate limits of 
cities and villages, be required to have his approval. One real estate 
man suggested that all approvals except his be dropped because the 
other approving authorities did not have sufficient knowledge to 
make any kind of an appraisal of the plat. The only criticism of the 
work of the director of regional planning has been that the obtaining 
of his approval is sometimes cumbersome because approval is refused 
for very minor omissions or errors such as the fact that certain in- 
formation was not underlined with a dotted red line. If the subdivider 
is located any distance from Madison, this may require several trips 
or much correspondence by mail. But this type of criticism may not 
be entirely valid since the planning division points out that usually 
there are substantive errors on the plat as well. 

State Board of Health. The state board of health has been approv- 
ing plats since 1927.'*° In that time 616 plats have been approved. 
Of these 381 have been approved since 1935, the period for which 
most of the information in this study was gathered. Over half of that 
number were approved in the years after 1948. A large percentage of 
the plats approved are in recreation areas around the northern lakes.'*° 

Insofar as the administration of the Board of Health approval goes, 
two important points should be mentioned. One is the fact that 
apparently there is a substantial amount of evasion of the platting 
law in areas on lakes and streams so that the developments are not 
scrutinized by the Board of Health. In many cases the explanation 
given for this failure to plat the land is that the standards of the 
board of health are too strict and too inflexible."* It may be that in 
certain cases they are not sufficiently related to the particular con- 
ditions. Some consideration should be given by those who understand 
the sanitary problems involved to making it possible to gear the 
requirements to the local situation. Consultation with local municipal 
officials would be helpful here. Another complaint about the approval 





49 Wis. Laws 1927, c. 494, § 2. 

46° This information was obtained from Mr. Walter Spencer, Supervisor of 
Plumbing and Domestic Sanitary Engineering, whose office checks plats which 
must be approved by the State Board of Health 

161 See page 409, supra. 

482 On the other hand, one engineer had this to say: As to the platting law 

covering lake shore subdivisions, as now in force, I believe that it is near 

as perfect in its provisions as it can be made. I have specialized in this wor 

over a number of years, have made a careful study of all requirements of the 

——s law and am not able to find any provision which I believe could be 

omitted. 
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by the State Board of Health is the length of time it takes. Such delays 
should be eliminated if at all possible. 

The other important problem involved in the administration of 
the Board of Health approval is the question as to just what plats 
should be submitted for its approval. It is clear that it must approve 
plats both inside and outside the corporate limits of cities and villages 
when those plats border on a lake or stream. It also must approve 
plats ‘‘where access is provided to any . . . lake or stream.’ But 
when does a plat make provision for access to a lake or stream? Does 
this mean a special provision by means of an easement granted only 
to persons owning land in that subdivision? Or does it mean that, 
if the subdivision is a half-block from a lake and the access is by 
means of a public street already in existence, access is provided to 
the lake by that street? What is the purpose of this requirement? 
Should it apply within a certain radius of the lake or stream only? 
Or should it apply even though the subdivision is 114 miles from the 
lake but a private road is provided so that the owners of land in that 
subdivision will have access to the lake? What if the road giving 
access to the lake is a public one? 

Even those charged with the administration of this law were un- 
able to give a complete answer to those problems although they 
apparently had no trouble determining whether a given plat should 
be submitted to them. The difficulty is, of course, that the land 
owner and the register of deeds who must check the plat do not have 
the expert knowledge of the state administrators and may not realize 
that certain plats should have the scrutiny of the board of health. 

The principal concern of the State Board of Health is to insure safe 
sanitary conditions in areas where there is private disposal of waste 
and garbage and to prevent pollution of the lakes and streams. From 
this viewpoint it would seem that plats through which a stream 
flows should be approved by it also.“ Furthermore, if the problem 
is one of safe sanitary conditions, it would seem wise to require that 
all plats in areas where there is no public sewer or garbage disposal 
should be approved by the board of health which could require lots 
of adequate size and other items necessary to safeguard the health 
of the inhabitants of the area. 

State Highway Commission. The State Highway Commission has 
had power to approve plats only since 1949.'* The statutes contain no 





183 Wis. Stat. § 236.06(1)(g) (1951). 

14 At present no approval is required in such a case. Wis. Stat. § 236.06(1)(g) 
(1951); 34 Ops. Wis. Arr’y Gen. 290 (1945). 

15 Wis. Laws 1949, c. 138. 
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specific provision on what the basis for the highway commission 
decision to approve or refuse to approve a plat shall be; nor do 
they give the highway commission any power to make rules for the 
guidance of subdividers. In granting approval of a plat the Highway 
Commission is concerned with requiring set-backs on state trunk 
highways and enforcing their powers for limiting access on certain 
highways.'*’? Obviously, it would be better procedure to advise the 
public of those requirements by some published rules. Furthermore, 
such a procedure would be much sounder in case of an attack on the 
validity of the Highway Commission’s power. 

Conclusion. In general, the administration of the platting law at 
the state level operates well. Each agency has a definite reason for 
checking the plats and the administrators are well qualified in the 
particular area in which they are checking the plats. Therefore, their 
approval is a useful one since it is much more than an automatic 
matter. 


Administration at the local level. 


Administration at the local level is by the city or village, the town 
and the county. It is at this level of administration that subdivision 
control either succeeds or fails. The local officials are obviously the 
only ones who are fully aware of the problems in their community. 
They are also the ones who will have to live with any problems 
created by the new subdivision. 

Cities and villages. The city or village must approve all plats within 
its corporate limits'** and, unless the plat is also on a connecting 
street of a state trunk highway or on a lake or stream, it is the only 
authority which scrutinizes the plats. The importance of this fact is 
realized when it is remembered that probably a majority of all plats 
are within the corporate limits of cities and villages. The question- 
naire sent to the registers of deeds included a question on the number 
of recorded plats within and the number outside incorporated cities 
and villages at the time of recordation. In the 37 counties where the 
register of deeds answered that question, there were 1091 plats within 
cities and villages compared to 743 outside. Of these 37 counties, 21 
had more plats within cities and villages than without, three had the 
same number and 13 had less. 





166 However, Section 236.03(8) contains a general provision that: 

. . . all land-divisions shall be so designed as to provide for the safety of en- 

trance upon and departure from the abutting highways or streets . . ., insofar 

as such provision shall be reasonable under the particular circumstances. 

67 Wis. Star. § 84.25 (1951). 

48 In most cases, cities and villages also approve plats within a certain dis- 
tance outside their corporate limits. See Wis. Stat. § 236.06(1) (1951). 





422 WISCONSIN LAW REVIEW [Vol. 1953 


The study of municipal approval was limited to 30 cities in which 
it was possible to obtain personal interviews with city officials. These 
were the same cities and the same officials from whom information 
was obtained regarding the amount of unplatted development in 
their cities.* The cities were of various sizes and were selected at 
random with a special effort being made to cover all major popula- 
tion areas. The officials usually were the mayor, city engineer, or 
city planner, those who were primarily concerned with the planning 
problems of their cities and who, it was considered, would have the 
most adequate information on the subject. 

In attempting to evaluate municipal administration of the platting 
law, two factors were taken into consideration: (1) the facilities which 
the municipality has available to deal with subdivision approval and 
how those facilities are used; and (2) the standards used and require- 
ments made by the municipalities as conditions to their approval. 

No subdivison regulation will be completely successful if the com- 
munity has no plan and no land-use control tools to guide it. In 
order to have a fully effective subdivision control program a com- 
munity should have a zoning ordinance, a master street plan, and 
subdivision regulations to guide it and a plan commission and city 
engineer or city planner to administer the program. Only four of the 
30 cities visited had these complete planning facilities. The most 
common type of planning aid found was the zoning ordinance which 
28 of the cities had adopted. Thirteen of the cities had an official 
street plan, two had such plans which they followed but had not 
adopted, and four were working on them. Six of the cities had sub- 
division regulations and seven were planning to adopt such regula- 
tions in the future. 

In addition, 23 of the municipalities had plan commissions and 
two were planning to set them up. Six of the cities had full-time city 
planners and one had a part-time one. Eighteen had full-time city 
engineers who carried on many of the duties of city planning. 

In most cases where there is a plan commission, the plats are re- 
ferred to it**® and once approval of the plan commission is obtained, 
the subdivider is pretty sure the council will approve also. In almost 
100% of the cases, the city officials said that the council went along 
with the recommendation of the plan commission on the approval of 
the plat. The city planner or city engineer usually works closely 
with anyone desiring approval of a subdivision plat. He is frequently 
consulted by the subdivider before any plans for the subdivision are 





159 See note 139, supra. : 
had This is required by statute. Wis. Stat. § 62.23(5) (1951). 
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drawn up. He often makes many suggestions on layout and in some 
cases may even make the layout himself. One very interesting fact 
about this procedure is that it points up the unrealistic approach of 
the present statutory provisions on a tentative plat.’ The subdivider 
usually brings in a rough sketch of his idea to begin with and the 
drawing does not approach the degree of completeness or accuracy 
required by the statutes for a tentative plat until the plans for the 
subdivision are pretty well set and agreed upon by the approving 
authorities. At that stage the subdivider usually can make his final 
plat. 

So far we have just enumerated the presence or absence of the 
designated planning facilities. The mere existence of these facilities 
does not, of course, mean they operate effectively. For example, in 
some cases the zoning ordinance is so general that it is of little aid 
in considering a subdivision plat for approval. And where it is specific, 
actual administration and enforcement may leave much to be desired. 
But in general, the more a city or village has done in setting up 
machinery for planning, the better job it does in approving subdivision 
plats. 

Obviously, even more important than the facilities which the 
municipality has available for aid in approving subdivision plats, are 
the standards, if any, which it follows. If the municipality lacks 
standards by which to judge the plat, it might as well not pass on it 
at all. In obtaining information on this point, it was considered that 
to give subdivision control any meaning at all the municipality would 
at least have to check on the following: 

(1) whether the lot size meets certain minimum requirements; 

(2) whether the street width meets certain minimum requirements; 

(3) whether the streets fit in with existing streets and, if there is 

a master street plan, whether the plat is in accord with it; 

(4) whether the location and layout of the subdivision are satis- 

factory in regard to drainage; and 

(5) whether the survey of the subdivision as shown on the plat is 

accurate. 

This is only a minimum list. There are many other items which 
should be checked: Street grades and curves, street jobs, intersec- 
tion angles, lot layout, utility easements, provision for parking, aes- 
thetic features of layout and block lengths, just to mention’ a few. 

In 28 of the 30 cities visited it was possible to obtain fairly com- 

plete information concerning the basis for plat approval. In 14 of 





161 Wis. Star. § 236.10 (1951). 
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those cities all of the items on the minimum list are checked. This 
means that half of the cities are not even making a minimum check. 
In at least one city almost any layout brought in by the subdivider 
is approved by the council. For example, in one instance the sub- 
divider dedicated only a 40-foot street on the plat and, although the 
city engineer brought this to the attention of the city council, the 
plat was approved. In another city the mayor stated that the plan 
commission usually approves all plats in the form presented because 
they feel that the subdivider is the best judge of whether his lots are 
what the community wants. 

But cases where the approval of the city is a mere formality are 
the exception. In almost all cities some requirements are imposed 
on the subdivider even though, as stated, they do not meet the 
minima listed above. For example, 10 of the 14 remaining cities 
check four of the five items on the minimum list. Four of the cities 
have complete subdivision regulations and a couple have rather ex- 
tensive ones. In a number of other cities the subdivider has to comply 
with complete standards although those standards are not embodied 
in written form. Some cities even require the making of certain im- 
provements. Eight or nine of the cities require that the subdivider 
do something toward putting in the streets, varying from grading 
to actual surfacing. Five or six make efforts to get the subdivider 
to donate land for park or school purposes. For example the sub- 
division regulations of the city of Kenosha provide that the city 
can require the subdivider to donate five percent of the area exclu- 
sive of the streets to the public. Frequently, the subdivider makes 
dedications on his own initiative—sometimes of areas which he knows 
he will have difficulty selling as lots. In some cases, however, the 
city turns down offers of dedications because it does not want to 
bother with the upkeep of the areas. 

Unfortunately, in many instances the land owner does not have 
any notice of what the requirements of the city will be or any assur- 
ance that the things required of him will be required of his fellow 
subdividers. As we shall see in the next section, where the sub- 
divider’s problems are discussed, this may work great hardship on 
him because he may be financially unable or it may be uneconomical 
for him to fight requirements which he may consider arbitrary. Fur- 
thermore, he is dependent on municipal cooperation for much of the 
success of his subdivision. 

Towns. The town board is required by statute to approve all plats 
outside the corporate limits of cities and villages. Because of the 
large number of towns involved and the difficulty of attempting 
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even spot checks of their procedures, the information regarding town 
administration was obtained from subdividers and the county and 
municipal officials interviewed. Therefore, the statement made here 
is not intended as an authoritative one. It merely summarizes the 
information obtained from these secondary sources. 

Apparently, in most cases the town board check is limited to the 
roads in the subdivision which will be dedicated to the town. By 
statute the town cannot lay out a road less than three rods (about 
50 feet) wide.’ In most areas where there is an active county agency 
to approve plats or where the city or village has extra-territorial 
control, the town usually rubber stamps the county or municipal 
approval. A few towns, mostly in Rock and Waukesha counties have 
zoning ordinances, but the majority have not shown interest in estab- 
lishing any standards for the approval of plats. Several subdividers 
and a few of the municipal officials interviewed advocated abolition 
of town approval because it is so perfunctory. 

Counties. In those counties having a platting, regional, or zoning 
plan, the body of the county empowered to administer that plan 
must approve all plats outside the corporate limits of a city or vil- 
lage.'** Thirty-six counties have zoning ordinances but only twelve 
of these, located in the southern part of the state, have ordinances 
of the comprehensive type.’ In most cases the only check made by 
the county is for compliance with its zoning ordinance; very few 
make even a minimum check of the plats.’ 

Conclusion. From this discussion of the approval procedures of the 
municipalities, towns and counties, it can be concluded that the 
administration of the platting law at the local level is not as effective 
as it might be. In most cases the approving authority has very in- 
adequate standards to guide it in making its decision. The result is 
that frequently its approval is meaningless. Many states have rec- 
ognized this and require that before such approval can be required 
the governing unit must adopt subdivision regulations.’ 


Administration by Register of Deeds. 


The quality of administration by the register of deeds is important 
because his refusal to accept the plat for recordation is one of the 





12 Wis. Stat. § 80.08 (1951). 

188 Wis. Stat. § 236.06(1)(b) (1951). 

14 Figures obtained from State Planning Division. 

1% Kenosha county has subdivision regulations and Milwaukee county has 
drawn up tentative ones. 

1% Micu. Comp. Laws § 125.44 (1948); Minn. Srat. § 462.28 (1949); Pa. 
Stat. ANN., tit. 53, § 9170 (Supp. 1952); V. 


a. Cope Ann. § 15-781 (Supp. 1952). 
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most important penalties for violation of the platting law. If his 
administration is inadequate, if plats which should not be recorded 
are accepted by him, the platting law is thereby deprived of much 
of its effectiveness. Unfortunately, the job of the register of deeds is 
made very difficult by the ambiguity and confusion of the present 
statutes. He must check in four different sections to find the require- 
ments a plat must meet to be recorded.'*”? Research shows that this 
scattering of the requirements results in many registers of deeds not 
checking the plats for certain things required for recordation. In the 
questionnaire sent out to the registers of deeds a list of the things 
required by the statutes for recordation was included. The registers 
of deeds were asked to mark the things on that list which they checked 
before accepting a plat for recordation. Of the 30 registers of deeds 
who answered that question, 20 did not check to see if the streets 
and alleys practically conformed in width, location and direction to 
the existing ones although according to section 236.11 that is neces- 
sary for recordation; 19 did not check to see if a certified copy of the 
original field survey notes pertaining to the plat if it adjoined a lake 
or stream was filed in his office although section 236.11 requires such 
filing as a condition precedent to the recordation of the plat; two 
did not check whether the last required approval of the plat was not 
more than 30 days previously and the first approval not more than 
90 days previously although section 236.02 (3) provides that a plat 
not presented within that time shall not be recorded; two did not 
check to see if a certified copy of the resolution or ordinance adopted 
by the governing body approving the plat was attached to it although 
section 236.06 (3) provides that a plat not accompanied by it shall 
not be recorded. 

This discrepancy in the requirements for recordation and the things 
for which the registers of deeds check may explain why plats which 
do not meet all the requirements for recordation are actually recorded. 
Our research, in five counties'** where we examined all the plats 
recorded since 1935, showed that, although the vast majority of the 
plats on record complied fully with the statutory requirements, in all 
of the counties there were plats recorded which under the statutes 
should not have been. The most common omission was that of the 
approval of the state director of regional planning which is required 
for all plats outside the corporate limits of cities and villages.’ 





187 Wis. Stat. $§ 236.05, 236.055, 236.06 and 236.11 (1951). 

168 These counties are in various parts of the state. Their approximate popula- 
tions are: 21,000; 31,000; 75,000; 81,000; and 110,000. 
169 Wis. Strat. § 236.06(1)(h) (1951). 
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Next most numerous were plats recorded after 1945 on which the 
certificate of the county treasurer as to unpaid (delinquent) taxes 
and special assessments was omitted.!”° Other failures to comply with 
the statutory requirements were lack of approval by the town board 
of an area lying in a town” and lack of approval of a plat on a lake 
by the state board of health.'”? Insofar as approval by the state board 
of health is concerned only those plats bordering on a lake or stream 
were checked. No attempt was made to determine whether a plat 
“provided access to a lake or stream’’ and would therefore be required 
to have board of health approval. Since that phrase is so ambiguous, 
there probably are a number of plats which would come within the 
requirement as construed by the board of health but which were 
recorded without the necessary approval. 

Accuracy of Plat. One other item should be discussed in connection 
with the quality of the control achieved by the present platting law. 
It is the failure of the law to provide for an accurate survey and plat 
of the subdivision. The importance of the survey and plat can be 
seen from the fact that it was the first type of subdivision control 
which the state of Wisconsin exercised.'” A plat is highly desirable 
because it allows a parcel of land to be described by the block and 
lot in the subdivision rather than by metes and bounds descriptions 
which are difficult to understand and into which errors creep easily. 
But, if the survey of the property platted is inaccurate, and there is 
no check made by the approving authorities to catch that inaccuracy, 
the plat description is not very useful. 

There is good evidence that the quality of much of the surveying 
in this state could be improved.’ This is shown by the number of 
rejections which the state director of regional planning has had to 
make for errors on the plats submitted to him. Out of 2,067 examina- 
tions of 984 plats, 1,290 rejections were made.'* The inaccuracy of 
surveying jobs frequently done is also shown by the experience of 
city engineers’ offices in those cities which check the accuracy of the 
surveys on plats submitted to them. For example, in the city of 
Milwaukee where both a field check and paper check are made, errors 
are found in a majority of cases. The poor quality of the surveying is 





170 Wis. Stat. § 236.055 (1951). This section was enacted in 1945. 
171 Wis. Strat. § 236.06(1)(a) (1951). 

1m Wis. Srat. § 236.06(1)(g) (1951). 

173 Wis. Rev. Star. c. 41 (1849). 


1% This situation is not peculiar to Wisconsin. See, for example, Morris, Your 
Land: Surveys, Maps and Titles (Bull. No. 71, Va. Polytechnic Institute, 1949). 


1% This number is taken from the committee report supra, note 136. It does 
not include the plats from Milwaukee county. 
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also evidenced by the difficulties experienced by attorneys with the 
inaccuracy of recorded plats. 

What is the explanation for the inaccuracy of the surveys? One 
is the fact discussed in the next section of this report that the sub- 
divider does not want to or feels he cannot afford to pay for an ac- 
curate survey. This attitude may be due partially to a misconception 
on the part of the public of the importance of a good survey and the 
difficulties involved in obtaining it. The situation is aggravated by 
the fact that, at present in Wisconsin, no qualifications or training 
are necessary to be a land surveyor. The result is that incompetent 
men who will do the work very cheaply compete with qualified sur- 
veyors who must charge a higher price because they do more accurate 
work. een 

The best, and most frequently suggested, solution to this problem 
is a licensing law for surveyors. A bill to license land surveyors has 
been introduced at this session of the legislature.' There is, how- 
ever, one caveat to passing a licensing law. Although incompetent 
surveyors are hired in some cases because they work more cheaply, 
they are also hired frequently because there is a shortage of sur- 
veyors in certain areas. For example, a check of the records in the 
office of the state director of regional planning showed that there 
were 11 counties (Buffalo, Crawford, Green, Green Lake, Iron, 
Jackson, LaFayette, Marquette, Pepin, Taylor, and Vernon) which 
had not had a resident surveyor submit a plat to the director of 
regional planning for approval; and almost half of the counties rep- 
resented by surveyors had two or less who had submitted plats 
for approval. In evaluating this information, the fact that the plat- 
ting in the areas showing a paucity of surveyors may have been 
inside cities and villages where the law does not require submission 
of the plat to the director of regional planning must be taken into 
consideration, but even then the information is good evidence that 
there is a scarcity of surveyors in certain areas. Whether a licensing 
law would have a good or bad effect on this problem is a difficult 
prediction to make. By raising the standards, it may deprive some of 
those communities of the services of a surveyor; or by eliminating 
the unfair competition of incompetent men and, therefore, providing 
better working conditions, it may attract more and better qualified 
men into the field. The latter situation seems the more probable 
result of such a law while a grandfather clause such as contained in 
subsection (3) of the bill, allowing all present surveyors to continue 
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without fulfilling the qualifications required for a license, will take 
care of the interim period. 

A licensing law will tell us that the surveyor knows how to make a 
good survey, but it does not insure that he will do so. Several munic- 
ipal officials said they thought the inaccuracy of the surveys was not 
due to the fact that the men did not know how to make a good survey 
but that they were careless or in a hurry. Once we are assured of 
competent operators, steps must be taken to be sure that they do 
good work. There are two principal means by which this can be done 
in a platting statute: (1) It can set up certain quality standards for 
the survey. The Wisconsin platting law is good in this respect because 
it sets out in detail the surveying requirements of a plat!”’ and also 
specifies a degree of accuracy.?”* (2) It can insure that those standards 
will be observed by the surveyors by requiring that all plats be 
checked by an engineer for errors. To a certain extent the Wisconsin 
law is adequate here because it requires plats outside the corporate 
limits of cities and villages to be approved by the director of regional 
planning who checks the plat for compliance with the surveying 
standards of the statute.’”° But as pointed out earlier in this discus- 
sion a majority of plats are within the corporate limits of cities and 
villages and in many cases they are not checked. In the survey con- 
ducted of the registers of deeds 21 had information on whether in their 
county plats were checked by the municipal engineer and in many 
cases they were not. In only four of the counties were all the plats 
within cities and villages checked by the municipal engineer; in six 
of the counties none of them were; and in 11 counties the plats in 
some cities and villages, covering a varying percentage of the total 
number of plats recorded, were checked. In the canvass of the 30 
cities visited, approximately half checked the accuracy of the survey. 
It is undoubtedly this lack of checking which accounts for many of 
the errors in recorded plats. 


(3) Suggestions for Improvement. 

This brief summary of the administration of the platting law leaves 
no doubt that a number of improvements should be made in the 
present law. The often made suggestion that the definition of “sub- 
division’ be revised to close the present loop-hole should be carried 
out. One way of accomplishing this would be to require a survey and 
plat for any division of land into three or more parcels of any size 
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for sale or building development, whether immediate or future. In 
addition to this there is a suggestion, now in bill form, to require a 
survey and approved map for each new parcel described by metes 
and bounds.'® It is thought that this will encourage platting since a 
metes and bounds transfer will then require almost as much ‘‘red- 
tape’’ as a plat. 

A number of amendments to alleviate unnecessary burdens on the 
subdivider have also been suggested. These are discussed more fully 
in the next section of this article. Principal among them is the one 

to lessen the real estate tax burden on the subdivider by exempting 
him from an increase in his aietand tax assessment solely as a 
result of platting. 

These are the amendments usually suggested to make the platting 
law more effective. But this discussion has shown that even though 
the law is tightened up so that plats will be necessary in all desirable 
cases and even though the subdivider is encouraged to plat, the re- 
sult may not be what is desired pecause the administration of the 
law is not adequate in many respects. This is particularly true at the 
local level and since the nature of subdivision control is such that it 
is most effectively administered by those familiar with local condi- 
tions, this is a very undesirable situation. Some suggestions to im- 
prove the administration of the platting law are: 

(1) The approving authorities should be educated to, or required 
to, set out standards to guide them in their approval of plats. 

(2) Preliminary consultation between the subdivider and the city 
engineer or plan commission before a plat is made should be encour- 
aged. The requirements for a tentative plat should be revised so as 
to be more in accordance with actual practice; it should be sufficient 
if the tentative plat contains enough information to give the officials 
a good idea of the proposed layout. 

(3) A check on the survey on each plat should be required. If pos- 
sible, this should be a check both on the plat and in the field. 

(4) The task of the register of deeds should be simplified by a clear 
statement in one section of all the requirements which he must check 
as conditions for recordation, requirements now scattered in various 
sections. 

IV. Tue SuBDIVIDER AND His PROBLEMS 


In the discussion of the effectiveness of the platting law in opera- 
tion, we have seen that there is a substantial amount of evasion of 
the provisions of that law. One of the principal reasons given for this 
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is the fact that the subdivider finds that compliance with the statute 
is too burdensome. If this is true, it means that the platting law 
fails in one very important respect, that of safeguarding the interest 
of the persons regulated. Furthermore, the subdivider plays a vital 
role in the growth of the community and any platting requirements 
which cause him to evade or violate the law or which discourage him 
from developing necessary areas defeat their own purpose. 

In order to evaluate the requirements of the present law, however, 
it is necessary to have an understanding of the subdivider’s prob- 
lems. Such an understanding involves a knowledge of who is in the 
subdivision business and of the nature of that business—the scale 
of operations, the investment, the risks. 

Unfortunately, information about these matters was not readily 
available and the problem of how to find it was a difficult one. The 
two principal sources were: Interviews with officials in 30 cities in the 
state!*! and a questionnaire sent to the members of the Wisconsin 
Association of Real Estate Brokers. Only 58 replies were received to 
this questionnaire. Of those replying only 24 had done any subdivid- 
ing work. The following discussion of the subdivision business must 
be read with the obvious inadequacies of the information in mind. 
But it should serve to give some insight into the problems and to 
provide a starting point for later investigations. 


(1) Who ts in the subdivision business? 


The question of who is in the subdivision business is important in 
an evaluation of a subdivision control statute because the type of 
control which can and should be exercised is partially dependent on 
the situation of the person being regulated. A statute which is too 
strict, which, for example, requires the subdivider to comply with 
standards which he is financially incapable of meeting, is doomed to 
failure because it will be either evaded or ignored. 

Persons who do subdividing can be divided into two general groups, 
the professional and the non-professional. The largest group is the 
non-professionals, persons who have no interest or experience in the 
real estate or house building business, but who happen to own a 
parcel of land which, for various reasons, they may decide to sub- 
divide. This is a very important fact because of the tendency to 
identify all subdividers with the type that overdeveloped and over- 
promoted in the 1920’s and to premise all controls on the assumption 





181 These were the 30 cities used as a basis for the discussion in Part III. See 
page 414, supra. 
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that requiring numerous financial commitments by the subdivider 
are really only curbs on an unscrupulous businessman. 

Probably the most frequent case of a non-professional subdivider 
is one who owns land, usually a farm, at the outskirts of a city and, 
seeing that there is a demand for lots in that area, decides to sub- 
divide. His decision to subdivide may be prompted by the fact that 
the area around him has become so urbanized that his taxes have 
increased to the point where he is compelled to subdivide to pay 
them. In this type of case the subdivision may be a piece-meal process 
with the owner subdividing only a small area at a time and continu 
ing to farm the rest. On the other hand, an owner of land situated 
quite a ways from any urban development may decide to subdivide 
because a number of people desiring country living have asked him 
to sel] them small parcels of land. 

In most of these cases there is probably no real study made of the 
actual market for the lots or the problems involved in community 
building before the decision to subdivide is made. Furthermore, it 
is usually a once in a lifetime proposition, a one operation affair, to 
which the owner brings very little, if any, experience. In addition he 
probably has very little capital to invest in the venture. As a result, 
he may not only lack an understanding of the problems involved but 
also he may be financially incapable of fulfilling standards of good 
subdivision. He is frequently the subdivider who objects to expend- 
ing the sum of money necessary for a plat and survey of the land or 
who employs an incompetent surveyor because his price is cheap. 

Professional subdividers include persons like real estate men and 
construction contractors. But except for their general background 
and knowledge in the field, they frequently are no more experienced 
than the non-professional. For example, of the 24 real estate men 
who answered the questionnaire sent to the Wisconsin Association 
of Real Estate Brokers, one-third or eight had done only one sub- 
division, five had done two each and five more three each. Only one 
had done as many as 10 and another 23. 

This lack of specialization is understandable in view of the nature 
of the subdivision business. In good times, like the boom period 
following World War II, the business is very good, but in bad times 
it’s dormant. Over the long pull the real estate man must rely on 
other sources of income and, therefore, subdivision is usually just a 
sideline with him. Here, again, inexperience may lead to a lack of 
understanding of the complex problems involved in subdividing. 

One group of professional subdividers who are growing in numbers 
and importance should be mentioned here. They are those who de- 
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velop an area completely from subdividing the lots to building the 
houses and then sell the finished product. This type of developer may 
be a contractor who has found that this is the best way to sell his 
houses or he may be a real estate man who has found that people no 
longer want to buy bare lots but want ready-built houses—in some 
cases partially furnished with stoves, refrigerators, washing machines 
and clothes driers.’** To a certain extent this kind of development 
has changed the entire subdivision picture particularly in populous 
areas or in areas where there is a pressing need for housing. As the 
cost of houses rises, more and more people are showing interest in 
these mass-produced homes because of the savings achieved by large- 
scale operations.'** The FHA encourages this type of development 
because it assures that the area will be built up completely, a factor 
which has a very stabilizing influence on property values. 

This type of operator usually has sufficient capital so that he has 
no objection to relatively small expenditures such as a survey and 
plat or even to ones like grading and surfacing streets. Furthermore, 
the scale of his operation frequently means that he will have to 
obtain much cooperation from the city officials and therefore he is 
very willing to comply with most requests. 


(2) The nature of the subdivision business. 

There are a number of features of the subdivision business which 
should be considered in determining what type of control should be 
exerted over it. The first is its cyclical nature. The market for new 
lots and homes is very unsteady. When times are good it approaches 
boom proportions but when times are bad the market is dead. As 
we have seen this affects the entire business since it must be a side- 
line for someone who earns his living primarily from other sources. 
In addition to the fact that the market is a very uncertain one, it 
is also difficult to analyze. Many factors determine whether or not a 
new subdivision will be successful: Is the demand for a high class 
development with large lots or is it for low cost ones with small 
houses and lots? Depending on the type of development contem- 
plated, is the location a desirable one? Many things enter into this— 
the proximity of schools, churches, public transportation, shopping 
areas. But an area may be desirable for all these reasons and still 
not sell because the attitude in the community is simply not in favor 
of “that part of town.’’!* 
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Assoc. of Home Builders of the U.S. 1950). 














434 WISCONSIN LAW REVIEW [Vol. 1953 


Another factor which must be considered in regulating subdivision 
is the fact that the size of the operation is usually small. Some estimate 
that the average size plat is about 25 lots. This means that too great 
an investment in the subdivision cannot be required because the 
operation does not justify it. 

This, of course, raises the question of just what capital costs the 
subdivider must shoulder. First, there is the obvious one, his original 
investment in the land. In addition, he may be required to meet some 
or all of the following expenses: 

(a) Survey and plat of the area. This is required by Wisconsin 
law for every subdivision where five or more lots are sold in one 
calendar year.'® 

(b) Payment of unpaid taxes. The Wisconsin platting law requires 
that the subdivider must pay all unpaid taxes and special assess- 
ments including those installments of the special assessments which 
will become due in the future.’ 

(c) Cost of grading and surfacing streets. Section 236.143 contains 
a mandatory requirement of street improvements but it apparently 
is limited to those cases where the governing unit has adopted regula- 
tions in accordance with that section. Section 236.09 provides that 
the municipality may require the subdivider to post a bond to insure 
that he will install street and other improvements—which implies 
that the municipality has the power to require installation of streets 
as a condition to approval even though it has no regulations under 
section 236.143. Because of this ambiguity in the platting law and 
because very few of the municipalities have subdivision regulations, 
the subdivider may not know until he presents his plat for approval 
whether he will be required to make this additional investment. 

(d) Increased taxes. According to many sources, when a subdivision 
plat is filed with the register of deeds, which must be done before 
the subdivider can legally sell lots from it,'*? the tax assessment in- 
creases appreciably. If the subdivider is unable to sell his lots rapidly, 
he may be met with a substantial expense in the form of increased 
taxes. 

(e) Delay in obtaining approvals. In many instances, under the 
present Wisconsin statutes it is necessary for the subdivider to obtain 
the approval of numerous governmental units. Frequently, the press 
of business before the approving bodies and the sheer number of 
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necessary approvals,'** result in delays in obtaining them. The sub- 
divider often feels that he cannot afford such delays because of the 
unsteady nature of the lot and new house market. This is particularly 
true of the man who wants to subdivide to build on the subdivided 
lots. Several months delay during the building season may be disas- 
trous. 

(f) Compliance with quality requirements of approving author- 
ities. The Wisconsin statute does not specifically provide, except in 
the case of the State Board of Health, that the subdivider must 
comply with requirements as to the design and layout of the sub- 
division before approval of the approving authorities can be obtained. 
But many municipalities make such requirements, and in 1951 sec- 
tion 236.143'** was amended to give all local governing units the power 
to enact subdivision regulations—which clearly implies that com- 
pliance with those regulations can be required as a condition of ap- 
proval. Furthermore, the only purpose of requiring approval by the 
State Highway Commission is to give it an opportunity to make such 
requirements by prohibiting access on certain roads and by requir- 
ing minimum setbacks and marginal access roadways. 

Therefore, one cost which every subdivider must be prepared to 
meet is that resulting from requirements by the approving author- 
ities such as that the lots be larger, the streets wider or that areas 
be dedicated to the public. 

Ail of these costs add to the investment which the subdivider must 
have in his subdivision. In view of the fact that the majority of sub- 
dividers are probably small land owners who cannot afford too big 
an investment, it becomes evident why there is at present widespread 
evasion and even violation of the platting law. 

The following discussion attempts to evaluate these costs in the 
light of both the community welfare and the subdivider’s situation 
and to determine which are legitimate burdens on the subdivision 
business and which should be eliminated. 

(a) Survey and plat. As stated above, a survey and plat is required 
for all subdivisions of five or more lots. One reason, frequently given, 
for not platting is the fact that the cost of the survey and map is 
too high. Whether or not this has any solid basis in fact is difficult 
to determine. It may be just a matter of relative values. The land 





188 For example, a plat of land outside the corporate limits of a ci y but within 
pe! lat approval jurisdiction, if the city has a plan commission an the county 
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exploiter may think that a survey is a simple procedure which can be 
done easily by anyone. He may have an equally naive opinion of the 
difficulty of drawing the map. This is aggravated by the fact that at 
present anyone can go out and make a survey since there are no 
licensing or registration requirements for surveyors. 

In an attempt to throw some light on this problem information 
was gathered on two points: (1) Are all the surveying requirements 
of the present statutes necessary and (2) what is the cost of making 
@ survey and map? 

As to the first question there was universal agreement on the fact 
that all the requirements of the present statute are necessary. There 
was some feeling that the statutory provisions could be rearranged 
and stated more clearly, but everyone agreed that in general the 
substantive requirements should be retained. 

In regard to the second question everyone agreed that it was im- 
possible to give a general estimate of costs on a survey and map be- 
cause so many different factors enter into the determination of that 
cost on each subdivision. In general these are: (1) Topography—is 
it level, rolling or hilly; (2) ground conditions—is the area wooded 
or cleared; (3) layout—is the layout desired curvilinear or rectilinear; 
(4) size of the plat—the larger the number of lots the lower the cost 
per lot will be; and (5) ease of determining the boundaries—some- 
times it may even take several days to find a point from which to 
begin.'*° 

However, it was felt that in spite of the difficulties involved some 
effort should be made to obtain estimates on these costs. Therefore, 
a questionnaire was distributed at the annual Surveyors’ Institute 
in Madison and a question on the cost of a survey and plat was 
included in the questionnaire sent to the members of the Wisconsin 
Association of Real Estate Brokers. 

The questionnaire for the surveyors consisted of eight questions 
all dealing with plats of 25 lots each with no special problems con- 
nected with determining the boundaries. Each question dealt with 
different ground conditions (level or hilly) or layout (rectilinear or 
curvilinear). Eighteen surveyors answered the questionnaire. The 
estimates on the least difficult plat—level, cleared ground and rec- 
tilinear layout—ran from $185 to $725 with a majority (10) within 
a range of about $100, from $240 to $350. 

The Real Estate Brokers were asked to estimate the approximate 
cost of a survey and plat for a subdivision of 25 lots on level land 
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with no special conditions. Fourteen answered the question and the 
estimates ran from $250 to $1000. 

Because of the wide range of these estimates and the obvious in- 
completeness of the sources, it is difficult to draw any definite con- 
clusions. But, when the cost is spread over all 25 lots, even the cost 
of $40 per lot, which is the highest estimate, will not be high in an 
area where lots are expensive and certainly $10 or $15 per lot, which 
would be the estimate given by a majority, would not be too high 
in any area. 

In general, it probably can be said that the cost of the survey and 
plat should not be an undue burden on the developer except for the 
possible exception of two types of cases: (1) The small plat involving 
only four or five lots where the survey cost per lot may be sub- 
stantial, and (2) the plat in an area where development and growth 
is very slow and the owner will have to amortize the cost of the sur- 

- vey and plat over a long period of time. An examination of the present 
platting law shows that these types of plats might have been the 
basis for the exceptions in that law: There must be five or more lots 
and five or more of these lots must be sold within one calendar year 
before the operator comes within the platting law.’*! However, the 
exemption of these cases from control entirely is very undesirable 
because it leaves such a large loophole for those who actually do not 
come within the exception. This problem is one of the basic ones in 
the control of subdivision and should be studied carefully before a 
decision is made. Any such decision will have to be a compromise 
between the interest of the community which frequently feels that 
any division of land should be scrutinized and the interest of the 
subdivider who just cannot afford to invest the necessary amount in 
so small a subdivision. 

(b) Payments of unpaid taxes. The second item on our list of costs 
the subdivider must bear is the requirement of section 236.055 that 
all unpaid taxes and special assessments, including future install- 
ments on those special assessments, be paid before the plat can be 
recorded. When this section was originally passed in 1945,’ it re- 
ferred to “‘delinquent’’ taxes and also required only a certificate of 
the county treasurer. In 1947 at the request of Milwaukee county, 
the section was amended to require a certificate of the treasurer of 
the city as well as'®* of the county and “‘delinquent’’ was changed to 
“unpaid.’’ In 1949 the Attorney General ruled that the significance 
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of this change was to include future installments on special assess- 
ments which have not yet come due. It is this inclusion of future 
installments to which objection is made. Of the 24 real estate men 
answering the questionnaire sent them, one-half listed this as an 
unnecessary burden in their opinion. Eight of the 30 registers of deeds 
answering that particular question listed this requirement as a rea- 
son why people evaded the platting law. The only justification ad- 
vanced for the requirement that the subdivider pay the future in- 
stallments is that the purchaser may be stuck with an assessment 
he did not know existed because special assessments are not com- 
monly shown on abstracts of title. While it is desirable to protect 
the purchaser from unknown assessments, this seems a drastic way 
of doing it. The purchaser’s attorney can always require that in- 
formation to be given in the abstract. It is recommended that section 
236.055 be amended to provide that only delinquent special assess- 
ments be paid as a condition to recordation of the plat. 

(c) Costs of installing streets and utilities. There is some feeling 
that the cost of grading and surfacing streets and installing utilities 
is one reason why subdividers evade the platting law. For example, 
nine of the 30 registers of deeds answering the question in the ques- 
tionnaire on why people do not plat listed this as a reason. Ten of the 
24 real estate men answering the questionnaire sent to them stated it 
to be an unnecessary burden in their opinion. Others have expressed a 
similar opinion. One city dropped its requirement that the subdivider 
install utilities because it found that this deterred platting. A sub- 
committee under the state natural resources committee studying the 
present platting law concluded that the mandatory requirement of 
grading and surfacing streets for subdivisions under section 236.143 
was undesirable because it contributed to evasion of the law.’ 

However, in practice the subdivider apparently is not called upon 
to shoulder the cost of streets or utilities to any great extent. For 
example, only eight or nine of the 30 municipalities visited in the 
course of this study required that the subdivider do anything toward 
putting in the streets. In most cases the city either has never con- 
sidered requiring the owner to do so or prefers to do the work itself. 

The principal argument in favor of the requirement of improve- 
ments by the owner is that it tends to discourage over-subdivision 
because the land owner, having such a large investment in the proj- 
ect, subdivides only when he knows he can sell the lots. This pre- 
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vents the loss that often results to the city which has put the streets 
and sewers in areas which will lie idle and vacant. For this reason the 
policy of municipal officials in the 30 cities visited was checked in 
regard to improving streets and putting in sewer and water in new 
subdivisions. In most cities it appears that these improvements do 
not go in until there is at least the beginning of building activity in 
the area. Usually this is due to the fact that the city is so far behind 
in its improvements, and growth has been so rapid, that it cannot 
keep up with the new developments. In some cases, however, it is a 
deliberate policy on the part of the city to refuse to put in streets 
or utilities until there is some assurance that they will be used. Inso- 
far as preventing economic loss is concerned these approaches have 
the same result as requiring the subdivider to make his own improve- 
ments. On the other hand, the making of improvements by the owner 
may in given cases be very desirable. The purchaser has the advan- 
tage of knowing the full cost of his lot and the community does not 
have to finance the improvements itself. For this reason, the statute 
should spell out definite authority to the local governing units to 
make such requirements but should not make that requirement man- 
datory as section 236.143(4) does now for subdivisions coming under 
it. The local units should, however, be cognizant of the burden they 
are placing on the subdivider particularly in view of the fact that he 
frequently is subdividing a very small area and with very little 
capital to invest in it. 

One practice recommended to alleviate the burden on the sub- 
divider and still retain the benefits of subdivider financed improve- 
ments is that of allowing him, on a step by step basis, to develop 
and record final plats of fractional parts of his ultimate project. 

Before making any such requirements, however, the municipality 
should be required, as they now are by section 236.143 to publish 
its policy in written form so the subdivider will have some notice of 
what that policy is. To allow the governing unit to make such heavy 
demands on the land owner without any prior notice to him or any 
standards to guide him, as apparently is possible under section 236.09, 
is both undesirable and unfair to the land developer. 

(d) Increase in taxes. Probably the most frequently mentioned rea- 
son for failure to plat, and the one which has attracted the most 
attention, is the increase in real estate tax assessments resulting from 
platting the land. Of the 30 registers of deeds who answered the 
question on why people do not plat, 25 of them listed this as one of 
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the reasons.'** Some of them listed this as the only reason and others 
pointed out that they thought it was the most important reason. In 
addition, in 13 of the 30 cities visited it was given as the reason for 
failure to plat. In some cases, however, officials pointed out that in 
practice the fear was not really justified. 

If it is true that taxes are substantially increased just because a 
plat of the area is on record, it may result in great hardship to the 
subdivider whose lots do not sell rapidly. Unlike other possible costs 
of subdivision—the making of the survey and plat, and the installa- 
tion of improvements—which are of benefit to the purchaser and the 
cost of which can eventually be passed on to him, taxes are money 
down the drain. ; 

Whether the assessment on newly platted property actually in- 
creases to an appreciable extent is very difficult to determine. One 
of the difficulties in evaluating this contention arises from the fact 
that in many if not most cases platting is followed rather soon by 
some building development in the platted area. It then becomes 
exceedingly difficult to say whether an increase in assessment results 
solely from the platting, solely from building development, or both. 
An attempt was made in talking to officials in the 30 cities visited 
to ascertain the local assessment policy. In some cases the city offi- 
cials frankly admitted that the assessment was increased for that 
reason. In one instance the assessor said the assessment was not 
increased but the city engineer in his interview stated that it was. 
Mr. Leonard Krueger, city assessor for Madison, Mr. A. E. Hatch, 
supervisor of assessments in the Fond du Lac district office, and Mr. 
Roman Herman, city assessor for Manitowoc, stated that they 
doubted if there was any definite policy in this respect. Practices 
vary with individual assessors. In a letter of April 14, 1952, Mr. 
Hatch stated that his office believed that until platted property 
shows a marked increase in selling price, the mere platting of the 
property will not materially increase the value of the land concerned 
much more than the cost of platting itself. Mr. Krueger’s statement 
of the policy in Madison is very close to this. He said that the assess- 
ment on the property is increased slightly when it is platted, but 
that there is no appreciable increase until the subdivision has become 
a “going concern,” #.e., until a majority of the lots have been sold 
and development has begun. 

In three counties, Kenosha, Racine, and Sheboygan, an attempt 
was made to obtain more definite information from the tax records. 





1% In one county we were told that there were instances where taxes jumped 
from $25 to $176 per year. 
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The check was limited to plats recorded after May 1, 1950, and 
before May 1, 1951, because at the time the check was made'*’ these 
areas appeared as platted property on the 1951 tax roll and as acre- 
age on the 1950 one—both of which were readily available for in- 
spection. Unfortunately, coverage was so inadequate that the informa- 
tion is of little aid. For example, one town in a county might have 
increased assessment on recently platted land, but since there were 
no recent plats in other towns there was no basis for comparing 
assessment practices within the county. About all the information 
did was bear out Mr. Hatch’s statement that the policy varies from 
assessor to assessor. 

Assuming that increase in assessment is a real problem, there ap- 
pear to be three possible solutions. One is to exempt any increase in 
the value of property resulting merely from the platting of the land 
from taxation for a period of three or four years.'** This type of 
solution has been used in the past by the legislature.’ 

The principal objection to it is that it may be unconstitutional as 
a violation of the uniformity of taxation provision of the state con- 
stitution which requires that: 


The rule of taxation shall be uniform, but the legislature 
may empower cities, villages, or towns to collect and return taxes 
on real estate located therein by optional methods. Taxes shall 
be levied upon such property with such classifications as to 
forests and minerals including or separate or severed from the 
land, as the legislature shall prescribe. Taxes may also be imposed 
on incomes, privileges and occupations, which taxes may be 
graduated and progressive, and reasonable exemptions may be 
provided.? 


Under this provision, the court has held that, although property 
cannot be taxed at differing rates," a total exemption of certain 
property from taxation is constitutional if the classification of the 
property is proper and is germane to some public purpose.” How- 





197 Summer, 1952. 

1% This suggestion is contained in the following proposal to create section 
70.118: “Any increase in the value of land resulting from the fact that it is sub- 
divided, other than an increase covering the actual cost of platting and of im- 
provements, such as surfacing and grading the streets, shall be exempt from 
taxation for a period of 3 years after the property is subdivided.” 

19 Wis. Star. § 70.11(30) (1947) and § 66.409 (1951). 

200 Wis. Const. Art. VIII, § 1. 

21 Knowlton v. Supervisors of Rock County, 9 Wis. 410 (1859). 

2 Board of Trustees of Lawrence University v. Ou ie County, 150 Wis. 
244, 247, 136 N.W. 619 (1912) citing Black v. State, 113 Wis. 205, 89 N.W. 522 
(1902): “Under sec. 1, art. VIII, Const., providing that the rule of taxation shall 
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ever, the proposal to limit the increase in value resulting from platting 
does not stand on such firm ground because it provides for only a 
partial exemption. The property is still taxable but not at its full 
value. Apparently there are no cases exactly on this point. It is 
difficult to predict whether or not the Wisconsin court will say, when 
the case comes up, that a partial exemption is only a means of violat- 
ing the uniformity clause by taxing the real estate at a lower rate 
than that for comparable real estate. 

However, the court has held unconstitutional another type of 
partial exemption: The exemption of property from one type of tax.?” 
The case involved a statute exempting all improvements upon real 
estate in the city of Kenosha from taxation for payment of a certain 
bonded debt. The court said that if property is taxable for one pur- 
pose, it is taxable for all purposes of general taxation or the rule of 
uniformity is violated. On the basis of this case, the court may say 
that exempting the increase in value of newly subdivided land from 
taxation is no different than exempting that property from certain 
taxes and is, therefore, in violation of the uniformity clause. On the 
other hand, the court might distinguish between the two types of 
exemptions and find that the legislature was constitutionally exercis- 
ing its power to make exemptions. 

A second possible solution to the problem of increase in assessment 
of newly subdivided lands is to have the supervisors of assessments 
instruct the assessors that, until a good portion of the lots in a sub- 
division are sold, the assessment on the area should be increased only 
by the amount of the cost of the platting and improvements. Ap- 
parently, this is what Mr. Hatch does now. The difficulty is that 
it is a matter of administrative procedure and does not give a sub- 
divider much protection if the assessor decides that platting has in- 
creased the value of the property. 

A third solution is a statutory determination that the platting of 
land does not enhance its value for some temporary period of three 
or four years by any more than the actual costs of the subdivision 





be uniform; and under the equality in the protection of the laws guaranteed by 
sec. 1, art. 1, Const., and the XIVth amendment to the federal constitution, a 
classification of persons or property liable to or exempt from taxation does not 
violate the required rule of uniformity and equality, provided such classification 
be founded on real differences, affording rational grounds of distinction, and the 
exemption be reasonable in amount.” See also Knowlton v. Supervisors of Rock 
County, supra note 201; Chicago & N.W. Ry. v. State, 128 Wis. 553, 108 N.W. 
557 (1906); State v. Whitcomb, 122 Wis. 110, 99 N.W. 468 (1904). 
23 Hale v. City of Kenosha, 29 Wis. 599 (1872). 


2% See page 440, supra. 
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including the cost of any improvements like streets and utilities.2% 
This type of solution would have the advantage of not being directly 
concerned with tax rates or exemptions. It is a legislative determina- 
tion on a factual question that the value of subdivided property does 
not actually increase more than the amount of the money expended 
on subdividing and improving it. For that reason, it might be the 
most desirable. 

(e) Delay and inconvenience in obtaining approvals. Another factor 
particularly stressed by the registers of deeds, lawyers, and sub- 
dividers as a discouragement to platting is the delay and inconve- 
nience caused by the multiple approvals required by the statutes. 
One real estate man said that he would not plat any land right out- 
side the corporate limits of the city in which he operates because he 
has to have the approval of at least four different groups: The city 
council, the town board, the county zoning committee, and the state 
director of regional planning. These numerous approvals are par- 
ticularly annoying because the subdivider frequently finds himself in 
the position of having to reconcile the conflicting demands of the 
different governmental units. 

Just what can or should be done in this area is difficult to determine. 
Among those complaining of the multiple approvals there is no agree- 
ment on which approval should be dropped. In some cases the sug- 
gestion is that the approvals at the state level be dropped; in others, 
that it be one or more of the approvals at the local level. The fact of 
the matter seems to be that in some localities certain of the approvals 
are meaningless and others very effective. For example, for many 
areas outside the corporate limits of a municipality the only approval 
which has any meaning is that by the director of regional planning. 
On the other hand in some areas where a thorough check is made at 
the local level, the requirement of state approval may be unnecessary. 
Because of this conflict of opinion and also because of a lack of knowl- 
edge of the effectiveness of the various approvals, no suggestion for 
omitting any of the approvals is made. 

However, some changes could be made to streamline the procedure. 
In the first place confusion could be lessened by providing that on 
the state level approval be limited to that of the state director of 
regional planning. He could be given the responsibility of seeing that 
the plats are checked by the Highway Commission and the Board of 





** This suggestion is contained in the following pr to amend section 
70.32 by adding subsection (4): Section 70.32 (4). “In determining the value of 


subdivided land, only the increase in value ting from the cost of the Lo aa 
and of improvements such as grading and surfacing the streets shall be conside 
for 3 years after the land is subdivided.’’ See also Bill 87S (Wis. 1953). 
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Health, where necessary, thereby retaining the benefits of scrutiny 
by those departments. If the plat does not comply with the require- 
ments of the Highway Commission or the State Board of Health, the 
director of regional planning will refuse to approve the plat. But the 
subdivider only has to re-submit the plat to that one party on the 
state level. 

Another desirable change would be to lessen the burden on the 
subdivider caused by the conflicting requirements of various local 
governmental units. In areas of overlapping jurisdiction, for example, 
where the city exercises extra-territorial power, one of the approving 
authorities could be given the power to approve with the others 
afforded the right to object to approval of the plat if they felt it was 
in conflict with their standards.? This would have the salutary effect 
of letting the various governmental units bargain among themselves 
rather than requiring the subdivider to act as go-between. It would 
also save him time and expense in getting the numerous approvals. 

(f) Compliance with quality requirements of approving authorities. 
In some cases the quality requirements of approving authorities are 
apparently considered too burdensome because subdividers will evade 
or avoid the law rather than comply with them. A study of the situa- 
tion shows, however, that in most cases this is caused not so much 
by the great burden of the requirements but by the fact that evasion 
is so easy under the present law. In the discussion of the evasion of 
the platting law we saw many examples where quality requirements 
were the reason for the evasion.**? This same type of evasion evidently 
occurs because of the set-back requirements of the State Highway 
Commission. The man who plats may be required by the Highway 
Commission to have an additional 25 foot set-back; the one who does 
not will only have to comply with the county requirements. 

In none of these cases, however, did the requirements appear to be 
unreasonable. It is the essence of subdivision regulation that the sub- 
division be made to comply with certain standards for orderly land- 
use development and, as we have seen, one of the principal short- 
comings in the administration of the platting law at present is the 
fact that such compliance is frequently not required. 

But the subdivider does have a justifiable complaint in that he 
usually does not know what standards he will be called upon to 
meet. The statutes do not require that the approving authorities 





2 This type of procedure is already provided for in the case of counties having 
a county planning board or department employing permanently at least one 
registered civil engineer. See Wis. Stat. § 236.06(1)(i) (1951). 


207 See page 415, supra. 
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have any set standards by which to evaluate plats thereby assuring 
all subdividers of equal treatment. Nor do they require notice to 
subdividers of what these standards will be. It is true, of course, 
that the subdivider who feels he has been treated unfairly has re- 
course to the courts but when it is understood that most subdividers 
have very little capital and that in most cases the plats are small, it 
becomes clear that this frequently means he has no remedy at all 
because he either does not have the money to spend or the operation 
is too small to justify the expenditure of that sum of money on it. 
Besides, it is often foolhardy for him to incur the enmity of municipal 
officials, since, he wants, and often needs, their cooperation in con- 
nection with streets, sewers, and other stages of development of the 
subdivision. For these reasons it is strongly recommended that the 
approving authorities have established written standards for the 
evaluation of plats. 

To sum up, it appears from this discussion that the present stat- 
utory provisions are frequently not geared to the type of operation 
which characterizes much of the subdivision activity in Wisconsin 
today. One reason for this, already pointed out, is the fact that the 
control statutes are frequently based on the assumption that the 
subdivider is of the type that grossly overpromoted in the 1920's. 
Another reason is the fact that the subdivision control statute, like 
Topsy, just grew. Amendments have been added at various sessions 
without much consideration for the overall picture. The result is 
that the subdivider has been saddled with numerous approval re- 
quirements and economic burdens, each of which, viewed individually, 
are not too great, but taken in the aggregate they may be. It is clear 
that the solution is not piece-meal amendment to take care of the 
obvious problems suggested by this discussion but an overall review 
of the entire control statute with a somewhat more sympathetic 
approach to the business of the subdivider. 


V. Factors OrHer THAN Direct GOVERNMENTAL REGULATION 
Wuicu AFFECT THE QUALITY OF SUBDIVISION IN WISCONSIN 


In any discussion of subdivision control the fact that there are 
influences outside the realm of governmental control which affect 
the quality of subdivision of land should be explored. Three of these 
influences will be considered in the following discussion. The first 
two are closely related to the training and knowledge of the sub- 
divider; they are the skill of the person he employs to lay out the 
subdivision and the use he makes of restrictive covenants. The third 
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is the influence of lending institutions—the controllers of the purse 
strings. 
(1) The skill of the subdivider. 


The most important of these influences is the skill of the person 
who is making the layout of the subdivision. The platting of a piece 
of land for development involves four skills: (1) Surveying, i.e., the 
measuring of distances and the staking out of the lots; (2) mapping, 
1.e., the making of an accurate map of the area for future reference 
in locating the boundaries of the lots and streets; (3) engineering, 
t.e., the determination of what the drainage and building problems 
in that area will be; and (4) site planning, 1.e., the layout of the sub- 
division as a community unit. 

The first two of these skills are always present in some degree in 
the laying out of a subdivision. Any qualified surveyor or engineer 
possesses them. Determination of the engineering problems involved 
in the layout of a subdivision requires much more knowledge and 
training than the surveying and mapping problems. Our research 
has shown that the skill of engineering is not’ always employed in 
laying out subdivisions in Wisconsin and that difficulties result where 
the drainage, for example, is improper. This is particularly true in 
cases where a person with only elementary knowledge of surveying 
lays out the subdivision. Wisconsin has a great deal of hilly land which 
does not lend itself to the typical gridiron layout. 

The skill of site planning is probably the most important skill 
employed in laying out a subdivision. Although in some cases it is 
so closely related to the skill of engineering that the two are almost 
inseparable, the site-planning problem has a much broader scope. 
The site planner is a city builder; he realizes the interrelationship 
between well-planned neighborhoods and the welfare of the com- 
munity. His decisions will determine whether or not the subdivision 
will have an aesthetically attractive layout: Whether the lots will be 
40 or 70 feet wide; whether there will be parks or playgrounds and 
where they will be located; whether provision will be made for off- 
street parking; where the commercial area will be located in relation 
to the rest of the subdivision; whether the lots will face toward the 
industrial development or the busy super highway on one side or will 
be oriented in another direction. 

This skill may be exercised by the subdivider himself, by the en- 
gineer who is surveying the subdivision, or by a professional site 
planner. Just how many subdividers and engineers in Wisconsin have 
gone into site-planning problems sufficient/y to become skilled in 














May] SUBDIVISION CONTROL IN WISCONSIN 447 


them is difficult to say. There is no doubt that there are some but 
their influence on the total is probably not great. Professional site 
planners do not play an important role in influencing the quality of 
subdivision in Wisconsin either. In an attempt to determine how 
often the advice of a professional site planner is sought in subdividing 
operations, a question on that point was included in the question- 
naire sent to the members of the Wisconsin Association of Real Estate 
Brokers. Of the 24 real estate men who had subdivided land, only 
five said they used professional site planners. 

The subdivider is sometimes able to obtain site-planning services 
from governmental sources. In larger cities, the city plan commission 
frequently is staffed with men who have had some site-planning 
training and who definitely understand the problem. A couple of the 
real estate men stated that they sought advice from the plan com- 
mission. The staff of the city plan commission may give very exten- 
sive advice on the layout of the subdivision or may even draw it up. 
This is particularly true in Milwaukee county where regional plans 
of all areas which may be developed are drawn up by the staff of the 
Board of County Park Commissioners.?°* 

Sometimes the subdivider can get site-planning advice from the 
office of the state director of regional planning. Informal advice 
and help on the layout of subdivision plats submitted to the director 
for approval is frequently given by the land-planning experts in his 
office. 

Site-planning services are also furnished by the Federal Housing 
Administration and a number of the real estate men said that they 
had received advice from the FHA. As part of its mortgage insurance 
program the FHA examines proposed subdivision plats to see if the 
area, when built up, will meet its requirements for mortgage in- 
surance. In connection with this examination the FHA sets certain 
standards of design and also offers subdividers desiring aid in comply- 
ing with these standards the advice and assistance of its land-plan- 
ning specialists. The Chicago office of the FHA has a land-planning 
division, made up of three men who are specially trained site planners. 
A subdivider wishing assistance must furnish information on the 
zoning and subdivision regulations of the area, its topography, its 
location in relation to schools, churches, transportation, shopping 
centers, business and industrial districts, and the character of the 
surrounding development. This information is transmitted to Chi- 
cago via the Milwaukee office and the land-planning division draws 
up a plan of how the subdivision ought to be laid out—the lots, 





208 See Wis. Star. § 236.14 (1951) for the statutory authorization for this. 
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streets, shopping areas, playgrounds and anything else which enters 
into the overall design of the subdivision.?® 

FHA usually recommends that the subdivider have his layout 
planned by their office. The land-planning division of the Chicago 
office estimates that its suggestions are followed in about 95% of the 
cases. If the subdivider or the local governing unit which has to 
approve the plat is not satisfied with the layout proposed by FHA 
a compromise is usually worked out which is agreeable to all parties.?! 

The site-planning of the FHA is sometimes criticized on the ground 
that it does not attempt to fit the layout of the subdivision in with 
the surrounding area. Some local officials feel that FHA is more 
interested in the particular subdivision than in the development of 
the community as a whole and that, for example, there is not enough 
attention paid to seeing that the subdivision is accessible from dif- 
ferent points in the community. 

There is some hope that site-planning may become a more impor- 
tant influence on the quality of subdivision in Wisconsin. As a group 
the real estate operators are showing a very definite interest in im- 
proved methods of subdivision. There have always been a good per- 
centage of high class operators who have followed the latest and best 
methods. But, the interest shown by such groups as the National 
Association of Home Builders of the United States in educating their 
members in the most desirable type of subdivision is a very hopeful 
aspect of the platting situation.”"! These real estate operators realize 
that the more desirable a subdivision is, the more financially successful 
it will be. They realize also that activities such as excessive sub- 
division spell financial ruin to them as well as loss to the individuals 
who buy the lots. 

(2) Use of restrictive covenants. 


Closely related to the skill in subdividing as an influence on the 
quality of subdivision is the use of restrictive covenants. The layout 
of a subdivision may leave nothing to be desired. The lots may be 
large and well-oriented; the street pattern may be excellent; adequate 
provision for playgrounds and off-street parking may be made. But 
unless the subdivider requires his purchasers to comply with his plan 





209 FHA form 2084 (used to request subdivision analysis) Data Sheet 120. 
See also Data Sheets 122, 125, 140, 150 and 170. Copies of all of these can be 
1903) in Appendix A, SuacesTep Lanp SuBpIvision REGULATIONS (H.H.F.A. 
1952). 

2° Interviews with Mr. Warren Faber of the Milwaukee FHA office and Mr. 
John L. Bloom of the FHA Regional Office in Chicago (April 1952). 

%11. One good example of this work is their publication of Home BurLpers 
Manuva For LanD DEVELOPMENT (1950). 
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in developing the area, the skill exercised in the layout may be 
wholly nullified. To effectuate the advantages of a good layout the 
houses must be built a proper distance from the lot lines; two houses 
must not be built on one platted lot; commercial uses cannot be 
allowed to encroach on the residential area; undesirable conditions 
such as garage or basement houses, outside fuel storage tanks, or 
the keeping of livestock must be prevented; if the area is intended 
as a high class residential development some effort should be made 
to prevent the building of small low-cost houses which will lower 
the value of the surrounding property. : 

If the area is zoned that may afford the development a good deal 
of protection. If it is not, some private agreement as to the land use 
is imperative. And even if the area is zoned, the private agreement 
has certain advantages over public control via, zoning. It can be used 
to provide for more restrictive uses than required by the zoning 
ordinance. For example, zoning ordinances rarely provide for things 
like architectural control ;?!* this may be provided by means of restric- 
tive covenants. In addition the private agreement has the advantage 
of providing much more stable protection to the property owners 
because it is not as easily changed as a zoning ordinance.” 

These private agreements by which the subdivider insures the 
development of his subdivision along desirable lines require the pur- 
chasers of the lots to observe certain restrictions in their use of the 
land. Such restrictions, placed on all the lots in the subdivision pur- 
suant to a general plan create equitable servitudes which can be 
enforced by the owner of any of the lots against the owner of any 
other lot.?'4 Such enforcement is not confined to the original purchasers 





212 Whether architectural control through zoning is a valid exercise of the police 
power has never been determined. 

*13 In addition, the general rule is that the zoning of an area does not affect 
more limiting restrictive covenants. Notes, 54 A.L.R. 843 (1928); 48 A.L.R. 
1437 (1927); MetzenBAuM, THE Law or ZoniNG 282 (1930). But see, Taylor v. 
Hackensack, 137 N.J.L. 139, 58 A.2d 788 (1948), aff'd without opinion, 62 A.2d 
686, 48 Micu. L. Rev. 103 (1949). 

314 “Tt is well established that such (restrictive) covenant, inserted by the 
proprietor in a conveyance of his lands, inures to the benefit of all the purchasers 
where it is inserted for the purpose of carrying out a general plan or scheme of 
development, and that it constitutes at least an 8 npn servitude upon the 
land, and constitutes a valuable property right which a court of equity will en- 
force in the absence of facts and circumstances making such enforcement unjust 
or inequitable.” Ward v. Prospect Manor Corp., 188 Wis. 534, 537, 206 N.W. 
856, 858 (1926). See also, Stein v. Endres Home Builders, 228 Wis. 620, 280 
N.W. 316 (1938); Mueller v. Schier, 189 Wis. 70, 205 N.W. 912 (1926); Kramer 
v. Nelson, 189 Wis. 560, 208 N.W. 252 (1926); Boyden v. Roberts, 131 Wis. 
659, 111 N.W. 701 (1907). For a complete discussion of the law of equitable 
restrictions, see CLARK, REAL CovENANTS AND OTHER INTERESTS WuHicH “RUN 
Wir Lanp” 170 (1947); Trrrany, Reat Property § 858 (3d ed. 1939). 
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but may be against their successors—whether or not those successors 
had actual notice.” 

In setting up restrictive covenants the subdivider must be careful 
to avoid a number of pitfalls: 

(1) In order to create an equitable servitude the restriction must 
be for the benefit of the purchasers of all the lots in the area and the 
subdivider must be careful to make this clear. If, for example, he 
reserves a right to modify the restriction, it may be evidence that 
the restriction is for his benefit not the purchasers.*"* Or if he inserts 
a restriction in deeds to only two or three lots in an area, it is also 
evidence that the restriction is for his benefit alone.*!7 To make sure 
that his restrictions are for the benefit of all the lots in the area the 
subdivider should either insert them in the deeds to all the parcels 
in the area or, in conjunction with the deed to the first piece of 
property, should record a separate instrument which by its terms 
binds all the lots in the subdivision. Whether or not entering the 
restrictions on the face of the plat alone is sufficient has not been 
determined in Wisconsin, but since the principal purpose of these 
instruments is to give notice that the land is taken subject to the 
restriction, that method probably would be regarded as sufficient.”"* 
The recommended procedure would be to have the restrictions both 
on the plat or in a separate general instrunent describing the whole 
subdivision and in each deed. 

(2) The use of conditions as a means of enforcing restrictions should 
be avoided if possible. A condition provides that in case of violation 
of a restriction, the title reverts to the original grantor. Although 
such provisions are frequently inserted in deeds and are even rec- 





315 Mueller v. Schier, supra, note 214; Boyden v. Roberts, supra, note 214; 
CLARK, op. cit. supra, note 214 at 183;.Tirrany, op. cit. supra, note 214, § 867. 

216 See Stein v. Endres Home Builders, 228 Wis. 620, 280 N.W. 316 (1938) in 
which the court held that a provision allowing modification of the restrictions 
with consent of the grantor did not mean that the restrictions were not for the 
benefit of all the lots. Compare Judge Rosenberry’s dissenting opinion in that 
case; Ludlum v. Haskins, 177 Misc. 103, 28 N.Y.S.2d 384 (1941), modified on 
other grounds on appeal, 263 App. Div. 741, 31 N.Y.8.2d 97 (1943); 291 N.Y. 
811, 53 N.E.2d 574 (1944); Rose v. Jasima Realty Corp., 218 App. Div. 646, 
219 N.Y.Supp. 222 (1926); Laverack v. Allen 2 N.J. Misc. 637, 130 Atl. 615 
(1924); Brighton-by-the-Sea, Inc. v. Rivkin, 201 App. Div. 726, 195 N.Y. Supp. 
198 (1922); Sohns v. Beavis, 200 N.Y. 268, 93 N.E. 935 (1910). 

217 Clark v. Guy Drews Post, 247 Wis. 48, 18 N.W.2d 322 (1945). See also 
Note, 4 A.L.R.2d 1364 (1949). 
118 Tbid. 
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ommended by attorneys,”* there are a number of disadvantages to 
their use: 

(a) The condition is a very drastic remedy since it usually provides 
that the owner gets no compensation for improvements he has made. 

(b) It may create a flaw in the title to the property because of the 
difficulty of determining if there has ever been a violation of the 
condition.?”° 

(c) It may defeat its own purpose because the court may find 
that reversion of title to the grantor is the only remedy provided 
and a suit for an injunction by other property owners cannot be 
maintained. This specific problem apparently has not come up in 
Wisconsin, but in one case where the instrument setting up the re- 
strictions contained a condition the court allowed a suit for an in- 
junction without even discussing whether it was the proper remedy.?”* 

(3) Another pitfall in the use of restrictive covenants is the fact 
that they may be too inflexible. If the subdivider errs in the type of 
covenants he choses and restricts an area to expensive homes with 
large lots when it should be permitted to develop for low-cost housing 
or aS a commercial district, the covenants, which are difficult to 
abrogate, may retard the development of the area. In fact, a study 
of the causes of dead land in the area of Detroit found that inept 
and uncoordinated restrictive covenants were a major factor.?*? On 
this problem municipal officials with their overall view of the com- 
munity can be of invaluable aid to the private developer. 

In setting up his restrictions the subdivider should consider the 
length of time he wishes them to apply. The period recommended 
by FHA is 25 years with renewals for 10 year periods.* The criterion 
should be the length of time which it will take the area to develop. 
Even after it has developed, certain restrictions should be retained 
to preserve its character. The determination of how long restrictions 
should run is, of necessity, a problem which must be studied in the 
light of economic and social factors affecting the particular area. If 
the subdivider does not put any time limit on his restrictions, they 
are limited in Wisconsin by statute to 60 years duration unless 





29 See, for example, Ogden, Restrictions-Practice and Legal Aspects in Mc- 
Micnakt, Reat Estate Supprvisions 179, 185 (1949); Ascher, Private Covenants 
in Urban Redevelopment, URBAN REDEVELOPMENT: PROBLEMS AND PRACTICES 
245, n. 4 (Woodbury ed. 1953). 

220 Jd. at 258. 

41 Schneider v. Eckloff, 188 Wis. 550, 206 N.W. 838 (1926). 

2 Ascher, op. cit. supra note 219, at 239. 

3 FHA Data Sheet 201. A co 2 can be found in Appendix B, SuccresTep 
Lanp SuBDIVISION REGULATIONS i -H.F.A. 1952). 
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renewed.2* Also if there have been substantial unheeded violations 
of the covenants in a certain area, the right to object to further 
violations may have been waived.?* Or if the character of the area 
has changed substantially the court may not enforce the covenants; 
but the many cases in which this broad standard has been applied 
to multitudinous fact situations make it clear that this is a poor 
control indeed on which to rely in restricting land use.?" 

Because of the importance of restrictive covenants to desirable 
subdivision we were interested in finding out the extent to which 
restrictive covenants are used by Wisconsin subdividers and the type 
of things covered by those covenants. Questions to this effect were 
included in the questionnaire sent to the members of the Wisconsin 
Association of Real Estate Brokers. Of the 24 subdividers who an- 
swered, 18 said they used such covenants. Evidence secured from 
other sources did not indicate such an extensive use of covenants. 
In four counties all the plats recorded between July 1, 1935 and 
approximately August 1, 1952 were checked for restrictive covenants. 
In two counties—the most populous of the four—a good percentage 
of the plats were so protected. In the other two, restrictive covenants 
were the exception rather than the rule. It may be that in this check 
of subdivision plats, restrictions were not discovered in some in- 
stances because either the subdivider did not enter the restrictions 
on the face of the plat or the register of deeds did not note on the 
plat the fact that it was restricted by separate instrument. 

Fourteen of the subdividers answered the request for copies of the 
covenants they used. Five sent copies of the deed or other instrument 
in which the covenants were contained. Eleven gave some idea of the 
items they covered by their covenants. The most common items cov- 
ered were building set backs (13) and restriction of the area to 
residential use (10). These were followed by provisions for only one 
single family residence on one lot (6); a minimum size of dwelling 
(5); a minimum value for the dwelling (5); prohibitions on advertis- 
ing (4); livestock raising (4); storage tanks for fuel or water in yards 
(3); tents, shacks, garages, trailers and other temporary structures 
being used as permanent residences (3). There were other provisions 





% Wis. Strat. § 330.15 (5) (1951). 

23 5 RESTATEMENT, Property §§ 560-562 (1944) ; CLARK, op. cit. supra note 214 
at 184 and cases cited therein, note 59. Notes, 85 "ALR. 036 (1933); 46 A.L.R. 
372 (1927). 

2% 5 RESTATEMENT, Property § 564 (1944); CLARK, op. cit. supra note 214, 
at 184 and cases and articles cited therein, note 60; Notes, 4 A.L.R.2d 1112 
(1949); 103 A.L.R. 734 (1936); 85 A.L.R. 985 (1933) ; 54 A.L.R. 812 (1928). 
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too numerous to mention here which were required by one or two of 
the subdividers. 

If the FHA minimum restrictive covenants are taken as a stand- 
ard,?”7 four of the subdividers had fairly complete coverage of their 
subdivision. As can be seen from the number employing each restric- 
tion in the above list, most subdividers covered only three or four 
things. Considering the importance of good restrictive covenants to 
the development of a desirable subdivision,?** their increased use 
could be much more of a factor on the quality of subdivision. An 
extension of the use of carefully thought-out and well-drafted cove- 
nants is very desirable. 


(3) The influence of lending institutions. 


In addition to those influences exerted primarily by the subdivider 
himself, there is the influence of the lending institutions. Their in- 
fluence is exercised by means of their control of the purse strings— 
they may refuse a loan unless the subdivider complies with certain 
standards. In most cases, their influence is limited to requiring com- 
pliance with the platting statute. For example, a subdivider-con- 
tractor who is building ten houses on parcels he has subdivided but 
not platted may be unable to obtain a loan unless he makes and 
records a plat under the subdivision control statute. A lending in- 
stitution obviously does not want to become involved in a transaction 
which clearly violates the law. Furthermore, a lending institution 
much prefers the platted description of property to the metes and 
bounds type. 

Lending institutions may also require the subdivider to comply 
with certain quality standards as a condition to receiving a loan. 
One example of this type of influence is the work of the FHA. The 
FHA is interested in the quality of the subdivision for the purpose 
of protecting its investment. It insures mortgages on different types 
of home building operations. A subdivider, particularly if he is also 
going to build houses on the subdivided lots, is very interested in 
having FHA endorse his subdivision for mortgage insurance because 
when he goes to sell the lots, his purchasers, especially in certain 
price ranges, frequently cannot buy unless they can get an FHA 
insured mortgage. 

Before the FHA will endorse a subdivision for mortgage insurance 
it. scrutinizes the subdivider’s plans much more closely than most 





27 FHA Data Sheet 201, supra note 217. 
28 Home BuitpeERS Manuva For LaNnp DEVELOPMENT 137 (Nat'l Assoc. of 
toa Builders of the U.S. 1950); McMicuar., Reau Estate Suspivision 170 
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communities. It requires that the subdivider furnish information on 
the character of the surrounding development, the topography and 
zoning of the area, its proximity to churches, schools, transportation, 
shopping centers, and the areas where most of the future inhabitants 
will work.?*® Once FHA has decided on the basis of this information 
that the area is one which is desirable for subdivision, it requires the 
subdivider to comply with its requirements for street width, grade 
and layout, lot size and layout, and numerous other standards of 
subdivision design.*° In most cases it does not rely on the zoning 
laws, which are subject to change, to preserve the character of the 
neighborhood but requires restrictive covenants. 

The scope of FHA activity is limited—both in the percentage of 
the total number of plats and in the type of subdivisions it influences. 
Since 1936 when the FHA office in Milwaukee was opened, approx- 
imately 888 subdivision plats in Wisconsin have been examined for 
endorsement for mortgage insurance. In a good many of these cases, 
however, the FHA exerted very little or no influence. This can be 
seen from a more detailed study made by the Milwaukee office in 
June, 1952, of the plats submitted in the previous three-year period. 
About 200 subdivision plats were received for review, but the FHA 
felt that in only 64 of the cases had they exerted any appreciable 
influence on the development of the area. Geographically, FHA ac- 
tivity is scattered throughout the state, although most of it is in the 
populous areas of Milwaukee, Madison, Racine and Kenosha.” 

Since FHA is interested in making a sound investment, it wants 
to be sure that the subdivision will become a developed community 
with a definite character which will insure protection of its invest- 
ment. Therefore, it prefers to work with subdividers who are also 
builders and who propose to develop the subdivision themselves. 
Most of its activity is with this type of operator and in the low-cost 
housing field. 

The FHA activity does point up one advantage the lending in- 
stitution has over governmental regulation. It can make requirements 
purely for the sake of aesthetics or refuse to endorse a subdivision 
because it thinks it will not be financially successful, things which 
governmental approving authorities may have difficulty doing.” 





229 See note 209 supra. 

230 Interviews, supra note 210. 

31 Of the 888 subdivision plats submitted, 226 were from Milwaukee, 53 from 
Madison, 24 from Racine, and 12 from Kenosha. 

232 As stated previously, it has never been decided whether these grounds for 
refusal to approve a subdivision plat would be constitutional. See pages 398-9, 
supra. 
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VI. ConcLUSIONS AND PROPOSALS 


Governmental regulation of land subdivision was brought on by 
the undesirable and costly results of unrestrained subdivision—dead 
land, meaningless street patterns, ill-designed neighborhoods which 
became blighted areas.” But governmental regulation is justified 
only if it is effective in preventing or alleviating those results. Our 
research has shown that for a number of reasons the Wisconsin sub- 
division control law is not as effective as it should be. 

(1) The coverage of the control statute is inadequate in that much 
land is subdivided by metes and bounds descriptions without being 
platted. This failure to plat is due primarily to the wording of the 
statute which does not require a plat unless five or more parcels are 
sold in one calendar year. In addition, many people who are sub- 
dividing try to evade the law either because they do not understand 
its provisions and advantages or because compliance with it is too 
great a burden. The failure of local officials to enforce compliance 
with the law is another contributing factor. 

(2) In those cases where the land is platted in accordance with the 
law, the administration of the law fails to afford the desired protec- 
tion. 

(a) The approving units, particularly those at the local level, fre- 
quently do not have sufficient standards to guide them in approving 
plats with the result that their approval is almost meaningless. If 
the approving unit has no standards by which to judge the plat 
there is no reason for requiring its approval. 

(b) Administration by the register of deeds is sometimes inadequate 
because the statutes are ambiguous and poorly arranged. This is a 
very serious defect because the register of deeds is the official who 
must determine whether the plat complies with the law. 

(c) The subdivider, the person being regulated, is not afforded 
sufficient protection because the statutes have imposed ill-considered 
burdens on him and because to a great extent the approving units 
are not required to abide by any standards. 

In view of these inadequacies in the law, piece-meal amendment 
of the present statute obviously is not the best remedy. The entire 
statute should be reorganized and clarified and many of its substantive 
provisions should be reconsidered in light of the practice and prob- 
lems revealed by this research. More particularly, this reconsidera- 
tion should be done with the following points in mind: 

(1) To redefine subdivision to plug the four-lots-a-year loophole. 

(2) To reconsider the burdens placed on the subdivider in light 





%3 See McMicnakEL, Reat Estate Suppivision c. 4 (1949), for a discussion 
by a real] estate man of the reasons for governmental control of land subdivision. 
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of the financial ability of most subdividers and, in those cases where 
that burden appears excessive, to take steps to alleviate it. In this 
respect, we suggest three possible solutions to the problem of over- 
taxation of subdividers, resulting from the jump in assessment of 
property when it is platted. All are aimed at keeping the increase in 
assessment down to the actual cost of the surveying and platting 
plus the cost of any improvements, such as street grading and surfac- 
ing, made to the property. In addition, the problem of decreasing 
the multiple approvals required by the present statute, not by elim- 
inating any but by requiring consultation among the officials them- 
selves, should be considered. For example, plats could be submitted 
for approval at the state level to the director of regional planning 
only and he could be responsible for submitting the plat to the High- 
way Commission and Board of Health in the necessary cases. Con- 
sideration should also be given to eliminating the requirement that 
the subdivider pay future installments on special assessments. Al- 
though this type of situation does not arise frequently, the require- 
ment appears to place a burden on the subdivider disproportionate to 
advantages to be gained by the public. 

(3) To consider requiring that governmental units be required to 
adopt subdivision standards before exercising their power to approve 
or, in the alternative, specifically to restrict them to those standards 
set out in the statute unless they adopt subdivision regulations in 
accordance with the statute. 

(4) To consider requiring approval by the State Board of Health 
for plats where public sewer or garbage disposal is not available. 

(5) To reconsider the procedures set forth in the present statute 
with a view to streamlining them—providing, for example, for pre- 
liminary consultation with local officials with a “tentative’’ plat 
which need contain only sufficient information to give those officials 
an idea of the subdivider’s plan. 

(6) To consider placing in the statute a mandatory requirement 
that the plat be checked for accuracy by an engineer. 

(7) To clarify the language of the statute by making clear what 
plats must be approved and by whom and by eliminating unneces- 
sary provisions. In this respect, the elimination of the term “land- 
division’’ which apparently has no significance and the clarification 
of what plats “provide access to a lake or stream’’ are of paramount 
importance. 

(8) To reorganize the statute, in particular to place together the 
things for which the register of deeds must check a plat and to group 
the required approvals according to the plats to which they apply. 

In addition to revision of the statute there are many things which 
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can be done to improve the effectiveness of the present law which 
are extra-legal in the sense that they are not concerned directly with 
the law itself but consist of educating the various groups participating 
in subdivision control. These include: 

(1) Educating the municipal planning officials in better subdivision 
approval procedures. An excellent program along these lines is al- 
ready conducted by the League of Wisconsin Municipalities and the 
State Planning Division through their biannual regional planning 
meetings. It is suggested that their program should: 

(a) Stress the necessity of having some basis for approval of a 
subdivision plat. Such planning aids as a master plan for develop- 
ment of the community and certain standards as to street and lot 
layout are essential to intelligent scrutiny of a plat. 

(b) Encourage municipalities to draw up subdivision regulations. 
A number of model regulations are available. The League published 
a set in April, 1937, in its magazine The Municipality and although 
the regulations are more than 15 years old, a very few changes 
would make them current with the best theories on land subdivision 
today. A more recent set of model regulations was published in 
February, 1952, by the Housing and Home Finance Agency of the 
federal government. In addition an interchange of ideas used in reg- 
ulations by various municipalities would be very helpful to those 
setting up such regulations for the first time. 

(c) Stress the necessity of having the municipal engineer check the 
accuracy of the plat. 

(2) If possible a similar type of program should be conducted for 
town and county officials. 

(3) Some type of educational program for subdividers should be 
provided to acquaint them with the advantages to be gained from 
compliance with the subdivision control law—the aid and advice of 
local officials on planning matters, the greater salability of lots when 
the buyer can see a plat of the whole area. This program should pay 
special attention to alerting the recreation industry to the protective 
values of reasonable subdivision controls. In addition, the subdivider 
should be encouraged to improve the quality of his subdivision on 
his own initiative by employing more competent help in laying it 
out and by making careful use of restrictive covenants. The real 
estate men themselves have done some work along these lines already 
—for example, the land development manual, mentioned previously, 
which is put out by the National Association of Home Builders. A 
similar manual, geared to the problems of Wisconsin subdividers, 
would be very useful in informing subdividers of better subdivision 
methods. 


a a ere ue 





Land Acquisition for State Highways 


Emity P. Dopar* 


Introduction 


The acquisition of land for public highways has constitutional and 
statutory approval. The following discussion will be limited to the 
acquisition of the substance, land, and so will not .go into the prob- 
lem of controlled access highways, which is a large subject in itself. 
We are interested here in the different methods used by the states 
and the federal government in acquiring land for highway purposes, 
and in how certain of these methods actually operate in one state, 
Wisconsin, where the fine cooperation of state and county personnel 
has made much information available. 

The importance of land acquisition for highway purposes has grown 
during the post-war years, as can be seen by the following figures 
showing the number of acres (to the nearest full acre) acquired each 
year by the Wisconsin Highway Commission: 


1946 1946 1947 1948 1949 1960 1961 1952' 
1321 2,488 2,035 1,987 2,153 3,133 3,905 3,938 


Three times as many acres were acquired in 1952 as in 1945. 

Likewise the production of passenger cars has increased from 
3,717,385 in 1940 to 5,337,729 in 1951; of motor trucks from 754,901 
in 1940 to 1,429,872 in 1951.? 

It is apparent that the importance of the highway program will 
continue to increase. The increase in the number of motor vehicles 
alone creates pressure for new highways, for modernization or reloca- 
tion of old ones. And the public will not wait too long for these high- 
way improvements to be forthcoming. This situation demands speedy 
and effective land acquisition procedures. In addition, many of the 
same procedures could undoubtedly be adapted to the acquisition 
of land for other public purposes, such as urban redevelopment. 

By way of contrast, however, where an agency, such as the State 
Conservation Department, can normally afford to wait in order to 
obtain land for its projects, and can take several years in which to 
carry out a plan, very few condemnation proceedings are brought. 
Its experience with these procedures, then, is negligible. 

* Assistant Professor of Law, University of Wisconsin. 

1 State Highway Commission of Wisconsin Right of Way Cost Data, 1945-1952 
inclusive. 

? Tae Worip ALMANAC FoR 1953, p. 479. 
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In the case of highways, procedures do not vary as between the 
acquisition of a fee or an easement. The same method is used, which- 
ever interest is obtained. Most acquisitions are easements, although 
there is some tendency now in favor of acquiring the fee, because it 
facilitates the taking and disposition of excess land where it is ex- 
pedient to do so. The fee should cost littie more, especially since 
under Wis. Stat. Sec. 80.32(3) (1951) the land would apparently 
revert to the owner in case the State abandoned its project. 


Procedures Generally 


The most frequently used Wisconsin procedures for acquisition of 
land for highways conform to the more up-to-date methods used by 
the federal government and some other states. By describing the 
general procedural framework we may then see where Wisconsin fits 
in. 

Since 1931 federal departments and agencies have operated suc- 
cessfully under the Declaration of Taking Act* which permits the 
condemnor to file with his condemnation petition, or at any time 
before judgment, a declaration of taking for the use of the United 
States. The declaration must contain: 

(1) a statement of the authority under which, and the public use 
for which, the lands are taken; 

(2) a description of the land; 

(3) a plan (or plat) showing the lands taken; 

(4) a statement of the interest or estate taken; 

(5) an estimate of the amount of money considered to be the just 
compensation which the federal constitution‘ (and likewise almost 
all state constitutions) require. With the filing of the declaration of 
taking and the deposit of the estimated compensation in court (so 
as to be available to the owner) title rests in the United States. The 
estimate is usually based on the appraisals made by the acquiring 
agency or perhaps even on a price agreed on by the parties in an 
option agreement. Also, being only an estimate, it is not binding on 
either party; if it is above the amount finally awarded by the court, 
the owner is bound to refund the excess. Yet he may withdraw the 
deposit without prejudicing his right to have his just compensation 





* 46 Srat. 1421 (1931), 40 U.S.C. § 258a (1946). 

‘ 5th Amendment. 

5 AMERICAN ASSOCIATION oF State HigHway OFFIciaALs, COMMITTEE 0 
Rie or Way, [MMEpIATE Possession OF HiGHWAY RiaHt-or-W. AY, p. 4 (1951), 

* Tnited States v. Miller, 317 U.S. 369 (1943); Dolan, Federal Condemnation 
Practice, 13 App. J. 9 (1945). The APPRAISAL JOURNAL will be cited as App. J. 
throughout this article. 
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ultimately fixed by the court. Meanwhile, such title in the Govern- 
ment is unassailable, as all estates, liens and charges are automatically 
divested and discharged; former owners and lienors are relegated to 
the deposit and ultimate award as a substitute for the property 
taken.’ 

During World War II additional emergency powers were granted 
to the Government under the Second War Powers Act.® This per- 
mitted the War and Navy Secretaries, properly authorized officers 
and government bodies, to institute condemnation proceedings to 
acquire real property (or its temporary use), together with the per- 
sonal property on it, deemed necessary for military, naval, or war 
purposes. On the filing of the condemnation petition, the Govern- 
ment got immediate possession, without the necessity of depositing 
any money in court. Usually, however, the Government actually 
did make available to the owner sums on account.® 

State procedures, on the other hand, are controlled in the first 
instance by state constitutional requirements which, in 26 states, 
require either prepayment, deposit, or security, as a condition prec- 
edent to possession or vesting of title in the condemnor. 

Eight states'’® require payment in advance of the taking or posses- 
sion. In eleven states the constitution calls for either prepayment or 
deposit, with the owner usually having the right of immediate with- 
drawal of the deposit.’ The other seven (of the 26) state constitu- 
tions provide for prepayment or posting of security." 

State statutes fall into four categories, the first of which is a sum- 
mary method of land acquisition (often called the administrative 
method), under which the condemnor, once it has made up its mind 
to take the property, may have almost immediate possession. This 





7 Dolan, Just Compensation Under the Fifth Amendment, 14 App. J. 9 (1946). 

8 56 Stat. 176 (1942). This was 50 U.S.C. App. § 632, and was not effective 
after December 28, 1945. 

* Dolan, Just Compensation Under the Fifth Amendment, 14 App. J. 9 (1946). 

10 Ata. Const., Art. I, § 23; Ga. Consr., at . MA IpaHo Const., Art. I, 
§ 14; La. Consr., ” Art. I, '§ 2; Mp. ConstT., Art. I § 40; Miss. Const., Art. IL, 
ye. 17; S.C. Consr., Art. IX, § 20; 8.C. Consr., py At § 13. See also IND. Const., 

Art. I, § 21, construed in thoes v. Lauer, 227 Ind. 432, 86 N.E.2d 71 (1949). 

1 Ariz. Const., Art. II, § 17; Cau. Const., Art. I, § 14; Coto. Consr., Art. II, 
§ 15; Fua. Consr., Art. XVI I, ’§ 29; Kan. Consr., " Art. XII, § 4; Mo. Consr., 
Art. L, Poo Mont. Const., Art. ir § 14; N.D. Const., "Art. I, § 14; Ouro 
Consr., Art. I, § 19; Art. XIII, § 5; Oxia. Consr., Art. Il, § 24; 8.C. Consr., 
Art. IX, § 20; ‘Was. Consr., Art. I, § 16 

12 Towa Const., Art. I, § 18; Ky. Const, § 242; SAT Const., Art. XIII, 
§ 13; Minn. Consr., Art. I ,§ i3; NEV. Const., Art. I , § 8; Ore. Consr., Art. 
XI, §4; Pa. Consr., Art. I, "§ 10 
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is used in about ten states.’* In New York for example," an accurate 
description and map of the property to be acquired are drawn up 
and approved by the Superintendent of Public Works. Then, as soon 
as a copy of them is filed with the Department of State, the State 
may take possession, without further delay in its highway project. 
This speed is vitally important in highway prvjects, where the public 
need is urgent. 

Then, the State starts negotiations with the property owners. Per- 
sonal service of the map and description is made on those owners 
who can be located within New York. Title rests in the State as 
soon as the map and description are filed with the county clerk or 
register of deeds of the county where the property is located. Within 
30 days after title passes, on ten days’ notice to vacate, the owner 
may be removed. 

No deposit in court is necessary, though the State must offer an 
adjustment (what is considered to be the fair price) before it takes 
possession. If the owner is not satisfied with what he is offered, he 
may file a claim in the court of claims within two years after the 
appropriation is made. The burden of proceeding is thus shifted to 
him."® 

North Carolina and Wisconsin procedure vary to the extent that 
these states must first negotiate with the property owner in an at- 
tempt to reach a friendly settlement. (More will be said about Wis- 
consin later.) 

Ohio is the only state in this group where a deposit must actually 
be made in court with the filing of the required declaration of neces- 
sity. 

The second statutory group (about four states) includes laws grant- 
ing possession before the institution of condemnation proceedings, but 
after certain preliminaries have been completed, such as negotiations 
with the owner and/or deposit of the estimated fair value of the 
land in court. Condemnation proceedings must be started if negotia- 
tions capsize, but they need not be started before entry is made on 
the property.’® 





18 Conn., Maine, Mass., N.Y., N.C., Ohio, Pa., R.I., Wash., Wis. See Am. 
bak Srare Highway OFFICIALs, op. cit. supra note 5, table between pages 
14 and 15. 

4 N.Y. Hicoway Law § 30. 

1 Am. Ass’N oF State HicHway OFFICIALS, op. cit. supra note 5, at 14-15; 
O’Maran, New York Srate’s Metuop or AcquirinGc RicuTs-oF-Way FOR 
Pusuic Purposes (1946). 

16 Maryland, Michigan, New Jersey, Virginia are in this group. Am. Ass’N OF 
Stare Higuway OFriciALs, op. cit. supra note 5, at 19. 
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The third type of procedure postpones possession till condemna- 
tion is instituted by the filing of the petition and until other varying 
requirements are met. Thus, Florida has a declaration-of-taking act’” 
similar to the federal statute. Under this statute the State must file 
a declaration either with the condemnation petition or sometime 
before judgment, and must also file a petition to appoint appraisers. 
If, after a hearing on the appraisers’ report, the court finds that the 
State Road Department is entitled to the land, an order will be issued 
granting possession upon deposit of at least double the amount of 
the appraisal. 

Of the 15 states and territories falling in this third group, ten 
require a deposit for the appraised value (usually not for double), 
and most demand a hearing determining public necessity, before 
possession will be granted.'* 

Likewise, in 1947, Illinois adopted a declaration-of-taking act quite 
similar to the federal statute,!* but it was held unconstitutional in 
1951.?° 

Dragging along behind come those states in the fourth group where 
possession cannot be obtained until condemnation proceedings have 
been completed, including the payment of the award into court or 
to the owner.” Some of these 17 states are limited by constitutions 
calling for prepayment. Maryland removed such a limitation by 
constitutional amendment in 1942.22 North Dakota, South Carolina 
and Vermont require even a further waiting period: the time for 
appeal must expire before the State can enter, and in Vermont, if 
an appeal is filed, entry is further postponed till the appellate court 
hands down its decision.” This calls for advance planning by the 
Highway Department! 

17 Fia. Srats., c. 74 (1951). 

8 Ariz., Cal., Colo., Del., Fla., La., N.M., Utah, Hawaii, Puerto Rico (these 
ten require deposits) ;  Minn., Ore., Tenn., W. Va., Wyo. (these five do not). Am. 
Ass’N oF State HiGHWAY OrFIcIALs, op op. supra note 5, at 25-26, 30. In Car- 
— v. Du Pont, 31 Del. Ch. 80, 66 A. Od 602 (1949) the constitutionality of the 

~— statute was upheld, the court reascning that the provisicn for entry 
before payment and just compensation would not make the statute unconstitu- 
tional ps ong as it was provided that owner would certainly be compensated. On 


this see also, NaTionaL Researcn Councit, Highway Resgearcn Boarp Bui- 
LETIN No. 38 (1951). 

19 Tut. Rev. Srat. 1947, c. 47, § 2a. NATIONAL — CounciL, Hignway 
Researcu Boarp BULLETIN No. 10, pp. 1 et seg. (1948 
' ad a of Public Works and Bldgs. v. Gorbe, 409 a. 211, 98 N.E.2d 730 

1951 

1 Ala., Ga., Idaho, IIL, Ind., Iowa, Kan., Miss., Mo., Mont., N.H., Okla., 
8.C., 8.D., N.D., Tex., Vt. American Ass’N or State Hicuway OFFiciALs, op. 
cit. supra note 5, at 29-32. 

22 Mp. Const., Art. III, § 40B added by Md. Laws 1941, c. 607 and ratified 
at the November election, 1942. 

33 Am. Ass’N oF State Hicuway OFricia.s, op. cit. supra note 5, at 32. 
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In this group Kansas takes an unusual stand in that, instead of 
first attempting to acquire land by negotiation (as is done in most 
states where the vast majority of land acquisitions for highways are 
consummated by negotiation), it uses condemnation as the exclusive 
method of getting highway lands. This resulted from the need for 
rapid development of highways, and the tremendous demand and 
pressures for highway projects, arising after the creation of the State 
Highway Commission in 1929. The road rush was on. Often the Right 
of Way Department had plans on file totalling several hundred miles 
of right of way, with sponsors of every project asking for preferred 
handling. Even after all possible negotiating had been gone into, it 
was necessary to start condemnation in order to get properties in 
estates, or owned by nonresidents or by those who believed that by 
a refusal to deal they would eventually receive more compensation. 
So the condemnation method was tried and proved satisfactory. And 
owners did not object to the use of this method. 

Ohio, which falls under the first or administrative method of 
acquisition just outlined, uses a helpful device known as highway 
reservation agreements. Through these the state acquires specified 
“reserved’’ areas for a nominal consideration, so that at some future 
time, perhaps five to ten years hence, the state may have saved 
enough money for construction, meanwhile permitting the owner to 
use the reserved area for all normal purposes not inconsistent with 
its future use for highway right-of-way. The owner agrees not to 
construct within the reserved area any building that cannot be re- 
moved within ten days without cost to the state, or any permanent 
plantings (such as orchards) which will interfere with the future 
highway use. Under such agreements the state can often get land at 
a relatively low price per highway mile. This experience indicates 
that landowners are often more willing to grant a reservation ease- 
ment than execute an agreement to sell the usual highway easement, 
which might later prove inadequate at the time of acquisition. 

The legal basis for these acquisitions is simple: under Page Ohio 
Gen. Code Sec. 1178-2 (1946), the state is presumed to have a right 
to acquire property according to a plan which it records, and if it 
can do this it can also get an option for the property. There is no 
disposition to resort to condemnation, as the state authorities feel 
that the benefits of the highway program should first be established 
in the minds of the owners and the public generally. Restrictions 





* CAMPBELL, CONDEMNATION AS AN AID IN Procurine Ricut or Way (Am. 
ioe) or State Highway Orrictats, Committee on Right-of-Way Activities 
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run with the land. Mortgagors join in the execution of the reserva- 
tion agreements. 


Wisconsin Procedures 


At this point it would be well to describe a little more in detail 
the various Wisconsin methods of highway acquisition. Chapter 32 
of the Wisconsin Statutes is the general condemnation statute, and 
is the oldest, if not the most venerable. It provides for the commis- 
sioner system of condemnation. Another method is provided for in 
Wis. Stat. Secs. 83.07 and 83.08 (1951) (dealing with county highways 
but referred to in the state trunk highway section); and still another 
in Sec. 84.09 (dealing with state trunk highways). There are numerous 
cross references from one section to another and to Chapter 32. 

In general, condemnation under Chapter 32 includes the following 
steps: 

(1) Petition to county or circuit judge. 

(2) Notice. 

(3) Determination of public necessity— 

(a) If the application be by a municipality, the determination 
of necessity must be made by a jury; 
(b) If by a town or county, the petitioner determines necessity. 

(4) Appointment by the judge of three commissioners to fix the 
amount of compensation to be paid. 

(5) Notice of appraisal. 

(6) Hearing on appraisal before the commissioners, who determine 
not only value but also, in the case of streets and highways, the excess 
of damages over benefits or of benefits over damages, as to each 
parcel taken, so that benefits or damages may be assessed or allowed 
against the lands which the commissioners deem benefited or dam- 
aged. 

(7) Filing by the commissioners of their report (in the office of the 
clerk of circuit court). 

(8) Opening of commissioners’ assessment for review and inspec- 
tion upon published notice. 

(9) Payment of the commissioners’ assessment either to the owner 
or to the court clerk, at which time the condemnor may take posses- 
sion. (See fourth classification described above.) 

(10) Possible appeal by either party within 30 days of filing of the 
commissioners’ report, to circuit court, where there is a trial de novo. 





% Fortunately, our constitutional provision (which is much like the federal 
one) is not restrictive. Art. I, § 13 reads: “The property of no person shall be 
taken for public use without just compensation therefor.” 
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Chapter 32 applies to condemnation for any purpose (except in- 
sofar as limited by Sec. 32.03); sections 83.07, 83.08 and 84.09 
apply only to highway condemnations. 

Under Sec. 83.07, the county must negotiate first and then may 
proceed under Chapter 32, or may on giving five days’ written notice 
to owner, apply to county judge “‘to appraise the value of the prop- 
erty’’; if the judge’s award proves acceptable, the county will pay 
the owner, at which time title will vest in it “for the uses and pur- 
poses of the acquirement.”’ 

Here again the owner or the condemnor (represented by the county 
highway committee) may appeal within 30 days after the award is 
made, to the circuit court, and proceed as in Chapter 32 (treating 
the case as an original action in circuit court). 

This method is quicker than under Chapter 32, but its efficiency 
depends in part, at least, on how much of a real estate expert the 
county judge is, and on how responsive he is to his constituency. 
Some county judges do not particularly enjoy this part of their work. 

Under Sec. 83.08 the county must also negotiate, but it has the 
same type of remedy as is afforded the state under Sec. 84.09: the 
county may take possession when it files with the county clerk an 
award of damages to the owner. The damages then become available 
to the owner, who is not prejudiced by accepting them from contend- 
ing for a larger amount. Thus, within two years of the filing of the 
award, he may appeal and proceed as provided in Chapter 32 to have 
his damages appraised; or, as provided in Sec. 83.07, on five days’ 
notice to any member of the highway committee, he may apply to 
the county judge to have his damages appraised. 

Sec. 84.09 provides the same method of awards (in this instance 
by the State Highway Commission) for state trunk highways as Sec. 
83.08 does for county highways, but at the same time provides the 
alternatives of Chapter 32 or Sec. 83.07 if the condemnor chooses to 
pursue one of them. Or the Commission may order that all or part 
of the land be acquired by the County Highway Committee, in 
which case the Committee and Commission agree on the maximum 
reasonable price, including damages, any deeds or condemnation pro- 
ceedings being subject to the approval of the Commission. 

Needless to say, this award method of condemnation is the most 





% Wis. Stat. § 32.03(1) (1951): “The general power of condemnation con- 
ferred in this chapter does not extend to property owned by the state, a 
municipality, public board or commission, nor the condemnation by a rail- 
road, public utility or electric cooperative of the property of either a railroad, 
public utility or electric cooperative unless such power is specifically con- 


ferred by law. .. . This chapter does not apply to the acquisition by munici- 
palities of the property of public utilities used and useful in their businegs.. - .” 
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frequently used, as is indicated by Wisconsin’s being classified with 
those states in the first category, granting quick condemnations. 


The State’s Investment 


Lest we belittle the size of the land acquisition enterprise which 
state highway commissions are engaged in, it may be well to glance 
at a few facts and figures. Of course this is just one aspect of public 
land acquisition; other departments, too, are actively acquiring land. 

In Wisconsin” in 1952, $3,819,471 was spent for rights of way, as 
compared to $2,484,582 in 1951, and $1,528,885 in 1950. (This rep- 
resents the purchase both of fee titles and of easements, there not 
being a great margin of difference in expense of acquisition as be- 
tween the two.) Actually, the difference in total acres acquired for 
those years was not great: 


1952 1951 1950 
3,938 acres 3,905 acres 3,133 acres 


The per acre cost went up from $636 in 1951 to $970 in 1952.%* 
While this may not last, it suggests that more city or “‘rurban’’ land 
was acquired in 1952 than in previous years, compared to strictly 
farm property. 

Condemnations in terms of money constituted (1951 and 1952) 
only 11.5% to 14.3% of total right-of-way expenditures, or around 
13.5% of the total number of acres acquired, and 8%-11% of the 
number of parcels acquired.?® (The Commission usually thinks in 
terms of parcels rather than acres; and, of course, the size of the parcel 
has an influence on its value.) Nevertheless the very existence of 
our condemnation statutes has an undeniable effect on voluntary 
negotiations. State right-of-way engineers who negotiate with owners 
are well aware of this influence (even before condemnation is men- 
tioned), because most people today know of the existence of the 





27 State Highway Commission of Wisconsin Right-of-Way Cost Data, 1950, 
1951, 1952. 

** Contrast this with sums paid for state forests, state parks, fish and game 
management which have varied from $14 to $82 per acre over the past four 
years (1948-52). 

2 Contrast this with the State Conservation a where it is estimated 
that only about two condemnations occurred d Pe post ten years. Here, 
where it is particularly necessary to maintain ae good will of the public and its 
cooperation in the observance of conservation laws, the approach is somewhat 
different. The Department can, and often does, wait for years before acquiring a 
piece of land, reviewi py nee with the owner periodically. 

Also contrast with innesota system where construction can commence 
when the condemnation — is filed, with the result that 90% of the lands 
acquired for state trunk highways in Minnesota are acquired in this way. Na- 
TIONAL REsEARCH CounciL, Highway ResearcH BoarD BuLLeTin No. 4 (1946). 
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condemnation power. Only a few of our early settlers still believe 
that, if they don’t want a road to go through their place, the State 
can’t put it there. And in this connection it must be remembered 
that neither the purchaser nor seller in this type of negotiation are 
free in the sense of being a willing buyer or a willing seller.*° 


Negotiating with the Owner 


Wisconsin is divided into nine divisions for highway purposes, the 
bulk of the business being done in Divisions 1* and 2®, which com- 
prise the South Central and Eastern portions of the State. 

Before negotiations can begin a division engineer must first make 
recommendations on road construction and improvements. Then the 
engineering department makes a survey of the area, after which the 
Commission issues a relocation order directing the county either to 
get title (or an easement) in its own name or, in certain instances, 
in the name of the State. (Sometimes if the State can get a parcel 
quickly, without any opposition to its being taken, the Commission 
will buy the land outright ‘without calling in the County Highway 
Committee.) The relocation order amounts to a certificate of neces- 
sity, as is required of cities and others operating under Chapter 32 
of the Statutes. It is required by Wis. Stat. Sec. 84.09 (1951), and 
goes to the county clerk and the County Highway Commissioner. 

If the State buys outright, it hires two or more appraisers. Then, 
if it feels that the appraisal is lower than the true value, it will use 
the margin for bargaining power, so as to stay out of court if pos- 
sible. 

When the county is involved, it decides how much the land is 
worth (on the basis of market value and experience, not appraisal) 
and works out the value with the state division highway (right-of- 
way) engineer. The right-of-way engineer’s job includes appraising, 
describing land, making title searches, negotiating. He is not a law- 
yer, but must know real estate law. 

In negotiations, the right-of-way engineer is supposed to offer the 
appraised value, though this is not always done.* That is why the 





%© Levin, Pusyic Lanp AcquisiTIOon ror Highway Purposes (U.S. Govern- 
ment Printing Office, Washington, D.C., 1943). 

31 Dane, Green, Sauk, Columbia, Fond du Lac, Jefferson, Rock, Dodge and 
Walworth Counties. 

32 Milwaukee, Kenosha and Washington Counties. 

33 Compare policy recommended in Wisconsin CONSERVATION DEPARTMENT 
MANUAL ON ACQUISITION AND SAEs 18 (1950), prepared under supervision of 
H. T. J. Cramer: 

The initial offer to the owner should be within the appraised value and in 
most cases below it. In arriving at the price to be offered the grantor, con- 
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California arrangement, where the negotiator is not the appraiser, 
is to some extent preferable, because then the negotiator can go out 
and offer the specific figure at which the land is appraised, instead 
of going out and bargaining somewhere within a broad range, with 
no definite figure in mind.** 

In Wisconsin the right-of-way man does his own appraising, except 
on moving costs (e.g., cost of moving farm buildings), for which he 
gets a moving contractor’s price in writing. However, since the County 
Highway Committee is usually in on the negotiations, the right-of- 
way engineer first goes out with the committee and shows them the 
area to be taken. They walk over the land and if they see the owner 
(which they usually do not), they tell him they are making a pre- 
liminary survey. If several parcels are involved it may take several 
days to do this. Each committee member makes his own appraisal; 
then there is a roll call of appraisals, and if one is out of line with 
the others, the reasons for this variance are discussed. The commit- 
tee’s appraisal must of course, eventually be approved by the High- 
way Commission. 

In the more densely populated parts of the state the right-of-way 
engineers tend to take more of the initiative. They drive up and down 
the road (for a view) in front of the property to be taken. Very often 
the land is located in an area whose general land values are known 
to the right-of-way men. Then the value of the parcel is determined 
in advance at the office, from current values of other land in the area 
(taken from recent sales recorded in the tax assessor’s office). If the 
property is highly improved, so that much damage will result from 
the taking, the State hires appraisers, usually two, who make inde- 
pendent appraisals. This is done before negotiations are begun. 

When the appraisal is completed, the right-of-way engineer and 
the County Highway Committee contact the owner and explain to 
him what they want to do. If possible, the right-of-way man will 
try to get the owner’s idea of price first; but usually, especially in 
rural areas, the owner has no idea of the value of his land. City 
people usually get their own appraisers, but farmers don’t; so if a 





sideration should be given to the costs assumed by the state which are not 
ordinarily assumed by the purchasers and the fact that payment will be made 
in cash. Quite often it is necessary to negotiate over long periods and if the 
owner’s counteroffer reduces the difference to a small margin, it is usually 
more expedient to offer a slight concession. This cannot be done if the initial 
offer is equal to the appraised value. The initial offer should, however, be 
= in line with prices already paid or those which are expected to be 
paid. 
* For California’s general policies on land acquisitions see Hess, RigHt or Way 
Manvat (California Department of Public Works, Division of Highways, Ist 


ed. 1950). 
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rural landowner does state a figure it is most likely to be a price 
which he heard that the State paid recently to a neighbor farmer. In 
view of the rivalry between some farmers, often this price is in- 
accurate—perhaps the neighbor inflated it a little bit in order to make 
a good impression on his listeners. So the State must set this owner 
straight on that, and will then name its own price (usually the ap- 
praised value). If the owner treats this as the floor (or sub-basement), 
as many negotiators feel that he does, then the negotiator will ask 
the owner to justify his demand for a larger amount. This the owner 
cannot do, of course, without an appraisal to look to, unless he can 
point to something omitted in the joint state-county appraisal. This 
item is then added, of course. 

In order to avoid extensive argument on individual items in the 
appraisal, some county highway committees will allow themselves 
a bargaining margin by offering less than the appraised value. Nego- 
tiators usually hesitate to break down the appraisal for this reason, 
too, although in the more highly populated areas of the state they 
often eventually arrive at such a breakdown with the owner. 

Most owners are thus clearly in the position of not knowing as 
much about their property as the negotiator does; but they must be 
satisfied as to price if condemnation is to be avoided. Comparable 
sales values of other similar property often prove to be quite a per- 
suasive argument with an owner. Jury awards favorable to one side 
or the other will be mentioned by the appropriate party. But the 
argument of a high jury award can always be countered by pointing 
out the distinction between the two properties and emphasizing the 
owner’s net receipts after payment of all expenses. 

This method of dealing is good so long as a fair appraisal is made 
in the first instance, and the offer is near that level. The usual rule 
adopted in negotiating on the price for highways is to offer a figure 
somewhere between appraised value and that value plus 10%. Ten 
percent is allowed for a bargaining margin. On the other hand, land 
to be used for other, non-highway purposes has been obtained else- 
where in times past for an amount of as much as 4 to % below its 
appraised value. 

The condemnation potential is considered a strong bargaining 
factor by all negotiators, even where the policy of the governmental 
agency acquiring the land is not to condemn, except in emergencies. 
Most people, especially since World War II, have been aware of this 
power of the government to condemn. 

Of course, negotiations must end sometime. How many trips out 
to the home place are made? They average from one to five: only 
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one on smaller sales, but usually about three. After a couple of talks, 
if no agreement has been reached, condemnation is mentioned. An 
owner who has put up a lot of opposition may be told that nothing 
more can be done, that he cannot stop public improvement; and the 
alternatives of being taken into court or of “signing’’ an award 
(under Sec. 84.09) will be explained to him. 

What elements of damage go into the price offered to the owner? 
In general, the items considered include: 


(1) Land: type of crops, productivity, acreage. For a small piece 
the owner is paid for the acres bought, according to type. Good 
tillable farm land in Southern Wisconsin brings about $200 
an acre (according to the right-of-way engineers). Considering 
an improved farm as a whole parcel, it would bring about 
$250 an acre today. In this connection, the plan of the fields, 
their relationship to each other and to the road is, of course, 
very important. It also makes a lot of difference how the farm 
will be cut: diagonally, along one edge, or with just a corner 
nicked off. (Here again, negotiators report that owners rarely 
consider this, but want the same amount no matter how the farm 
is cut.) In this connection, too, the original size and the num- 
ber of different sets of buildings has some bearing on value. For 
example, where a 200 acre farm was built up to 400 acres hav- 
ing three different sets of buildings on it, it was felt that this 
should not be treated as one unit only; and a court would 
consider the possibility of breaking the place up successfully 
into two separate farms. 

(2) Fencing: the greatest arguments have come over this, so now 
the State offers a standard price per rod: 

Moving fence (a fence is always moved where possible): 
$1.50 per rod or $2.00 if it’s a woven wire fence. New fence 
(where the highway necessitates the building of one): $2.50 
per rod, or $3.50 for woven wire fence. 

(3) Trees: except for Milwaukee County (where from $25-$35 
apiece will be paid for decorative trees), they are considered in 
terms of the question, how much would their loss depreciate 
the value of the particular land (considering their location with 
reference to barnyard, house, pasture, woods, etc.)? 

(4) Shrubbery: replacement value, depending on species, size, loca- 
tion and condition. 

(5) Buildings: if moved, cost of moving them to another spot on 
the same farm; if purchased, replacement cost less deprecia- 
tion. 
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(6) Severance damage (the damage to the remainder resulting 
from the taking of the land condemned or otherwise acquired): 
here economic factors must be considered, for example that the 
barn may be too big for the amount of acreage left or that 
reduction in area may be detrimental; and proximity damage 
resulting from proximity of right-of-way to buildings (this may 
involve the cost of removing the building). In this connection 
it may be noted, too, that disagreement on items of severance 
damage can provide quite a wide bargaining range. 

It is important to remember, though, that the legal measure of 
compensation in the partial taking cases is the difference between 
the value of the property before, and its value after, taking.* But 
on prenegotiation appraisals it would cost too much in time and 
money to appraise each parcel in its entirety (as is done on a given 
parcel if it goes to court) ; so these various individual items are deter- 
mined instead, and negotiations proceed on this basis. 

While usually only a very small proportion of the land acquired is 
later sold as excess land,** sometimes such a sale will result in a great 
saving to the State. For example, if a highway is going to run right 
through a farmer’s buildings, it is often better to buy another farm 
of the same size and value for him than to try to remove the buildings 
and incur the expense of building a cattle underpass (up to $5,000). 
Thus, in a recent case, where the original cost of the farm was $25,000 
to the Commission, by dint of sale of excess pieces to neighboring 
farmers who could use them as additions to their farms on the same 
side of the highway, the net cost of the acquisition was only $8,000. 
Undoubtedly the cost of building the underpass and moving the 
buildings, in addition to other damages, would have considerably 
exceeded this amount. 

In another recent case the owner was asking for $23,000 for a 300- 
foot-wide right-of-way strip (which included the cost of moving his 
buildings). Instead of this, the Commission bought the whole farm 
for $28,000 and sold off the excess for $15,000, thus reducing the 
cost to $13,000 and saving the State $10,000 as compared to the first 
proposed arrangement. Of course this illustrates the precept that the 
condemnor should never pay more damages than the whole place is 
worth. 





* Highway Committee of Jefferson County v. Guist, 235 Wis. 18, 292 N.W. 
226 (1940); Nowaczyk v. Marathon County, 205 Wis. 536, 238 N.W. 383 (1931); 
Muscoda Bridge Co. v. Grant County, 200 Wis. 185, 227 N.W. 863 (1929). 

* Wis. Strats. §§ 32.10 (2), 83.07 (3), 84.09 (1), (5) (1951). This amounted to 
4.5% of total acreage acquired in 1951 and .6% in 1952. State Highway Com- 
mission of Wisconsin Right-of-Way Cost Data, 1951, 1952. 
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At the negotiation stage benefits to the owner are usually not 
figured. They are too hard to determine, except in the case of high- 
ways without any controlled access, in which case benefits may often 
result, especially if the land should be thus made available for sub- 
division into lots. But if the case goes to court benefits will be con- 
sidered. Is the road better than before? Does it shorten the distance 
to market? The benefit to the owner individually is shown.*’ 

At the federal level each agency has its own method of negotiating 
with the owner. When an acquiring agency has determined that a 
particular tract of land is desirable, it often enters into a contract 
with the owner giving the Government an option to purchase the 
land. Many agencies have standard forms for this purpose; some 
draft separate contracts suited to the needs of the particular project. 
Some standard contracts do not mention condemnation at all; others 
provide for clearing defects in title through the bringing of a con- 
demnation proceeding and, in addition, may provide that in such a 
proceeding to clear title, the agreed purchase price will become a 
stipulation of value. Certain contracts make this provision as to the 
agreed purchase price applicable to a condemnation for any purpose. 

Most option forms permit. the Government to enter in order to 
make a survey, and may allow it to begin using the land for the pur- 
poses of the project.** 

Once condemnation has been decided upon, various approaches to 
the condemnee are suggested by the Lands Division of the Depart- 
ment of Justice,** in order to secure a stipulation if possible. These 
matters can be taken up with the econdemnee either before or after 
the petition is filed. 





37 But see Townsend v. State, 257 Wis. 329, 43 N.W.2d 458 (1950) and Nowa- 
ezyk v. Marathon County, 205 Wis. 536, 238 N.W. 383 (1931) holding that 
damages are not limited to special benefits peculiar to the owner of the property, 
but may also include general benefits accruing to the community in common. 
This is due to the wording of Wis. Srar. § 32.10 (2) (1951), permitting an excess 
of benefits over damages, in the case of highways, to be assessed “against the 
lands which such commissioners deem benefited . . . by the proposed improve- 
ment.’’ This is out of line with the general rule limiting deductions to special (as 
opposed to general) benefits. 

Another aspect of the benefits problem is from what they shall be deducted. 
The Wisconsin statute is broad on this point, and apparently they can be deducted 
from damages for both the value of the land taken and the injury to the remain- 
der (severance damage). California law, however, requires that the owner be paid 
for the property taken from him, irrespective of any increase in value of the part 
not taken, even if the value of the part not taken (the remainder) should become 
greater than that of the entire property before taking. Only special benefits are 
recognized, and these may be offset only against severance damage. Schmutz, 
Appraising for Condemnation, 20 App. J. 306 (1925). 

38 FepERAL Eminent Domain § 42A (U.S. Dep’t of Justice 1940). This is now 
going through a revision. 

8° Jd. § 44A. . 
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It may be that an option contract exists containing the stipulation 
as to compensation in the event of condemnation. If the contract 
does not have such a clause, it is recommended that such a stipula- 
tion be obtained, if possible. In “friendly’’ proceedings brought 
merely to clear title, the Department suggests that the condemnee 
may also be willing to waive his right to appeal, so as to avoid the 
necessity of waiting for the appeal period to expire. 

In partial taking cases, it would of course be desirable to reduce 
severance damages by stipulations as to the use of the part taken. 
Because such damages are measured by reference to any use to which 
the condemnor may legally put the land taken, damages will be less 
if the condemnee receives a guarantee that the land acquired will 
not be put to the use most detrimental to the land remaining. (Here 
is a good example of the use of severance damages for bargaining 
purposes. ) 

Likewise, if a condemnee is guaranteed the right to continue using 
the land taken to serve his remainder (for example, where his water 
supply is located on the land taken), damages will be materially 
reduced. 

Still more desirable is a stipulation that the project will be carried 
out in such a way as to be a benefit to the condemnee. “He can 
stipulate to accept this benefit as just compensation in lieu of money.’’*° 


Appeals 


The Wisconsin State Highway Commission uses the award method 
of condemnation provided for in Wis. Stat. Sec. 84.09 (1951) almost 
exclusively, using the ‘‘direct’’ method of Chapter 32 or Sec. 83.07 
only where there are complications such as a building, or an ease- 
ment, which is hard to evaluate or to agree on as to value. Then it is 
an advantage to the condemnor to get the evidence as to the condition 
of buildings, etc., at or near the time of taking—evidence which 
might not be available two years later. 

Under Sec. 84.09, of course, the Commission gets immediate pos- 
session, and the owner has two years in which to think things over 
and see what the highway will be like, before he appeals; so, with the 
exception of the Eastern urban areas, appeals from awards are rare. 
Of the 11% of land acquisitions each year which require condemna- 
tions about 30% are brought as a result of inability to find the owner, 
and about 30% are appealed. 





40 FEDERAL EMINENT Domain § 44A. 
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Few statistics are as yet available on appeals, the first ones being 
for the period covering the first ten months of 1952: 
Out of the 229 awards granted in 1950 plus the 
218 awards granted in 1951, 


totaling 447, 
22 (5%) were appealed to the county judge. 
Of these 22: 
9 (41%) were settled by the county judge and went no further; 
10 (46%) were appealed to the circuit court; 
3 were still pending as of January 28, 1953. 
Of the appeals to the circuit court, three were made by the owners, 
five by the Attorney General, and two by both. 


Trials: Evidence, Verdicts 

The starting point in putting in evidence concerning just com- 
pensation is market value. Market value has been defined as the 
highest price (in terms of money) at which the property, if put up 
for sale in the open market, will be purchased within a reasonable 
time by a purchaser who knows all the uses to which it is adapted 
and for which it is capable of being used. 

In arriving at market value one or more of the following methods 

may be used :*? 

(1) Comparison method: a study of sales of comparable property 
in the vicinity of the property taken, within a time not too 
remote to indicate market trends. The property need not be 
in the immediate vicinity, if it is located in a competitive area. 
This method is good in that values are influenced more by 
actual sales than by the opinions of experts as to what the 
property should be worth. 

(2) Capitalization method: a capitalization of actual or potential 
income. This method is used for commercial, industrial and 
other income-producing property. What income the property 
will produce and therefore what will constitute the justified 
capital investment, is the test here. This test avoids the diffi- 
culty of the comparison method by eliminating the problem 
of adjustments for non-conforming features. For the capitaliza- 
tion method to be accurate, it is very important that there be 





“1 Schmutz, Aopratsing for Condemnation, 20 Apr. J. 306 (1952). 4 NicHo Ls, 
Tue Law or Eminent Domain § 12.2(1) (3d ed. 1951). 
4 Dolan, Federal Condemnation Practice, Part I, 13 App. J. 9 (1945). 
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an income history of sufficient duration to provide a reasonably 
accurate estimate of income expectancy. 

(3) Summation method: land value is obtained by the comparison 
method, and improvements are valued on the basis of reproduc- 
tion costs new, less depreciation. This method is used mainly 
for institutional properties such as churches, jails, courthouses, 
hospitals, auditoriums, libraries, etc., for which there is no 
market. Economic and functional, as well as physical, deprecia- 
tion must be considered. 


Theoretically, one should be able to reach the same result under 
each method, assuming it to be adaptable to the property in question. 

As stated previously, in the case of a partial taking (which is 
usually the situation in highway condemnations), the amount awarded 
to the owner as just compensation is the difference between the value 
of the whole property before taking, and its value after taking. 

Usually, if there are separate interests in the property, it is valued 
as a single ownership (the “unit rule’’) rather than by putting a 
separate value on each interest, the appropriate allocation being made 
after the award is entered.“ 

The larger parcel consists of all of the land which is contiguous, 
which has a common ownership, and which has unity of use. In a 
recorded plat the rule is that each lot constitutes a separate property, 
irrespective of contiguity and a common ownership, so that if one 
lot is taken the owner is not entitled to compensation for damages to 
other lots of his, no part of which has been taken.“ 

In a recent Mississippi case, howevet, the opposite extreme of the 
unit rule is illustrated.“ It was held that two pieces of land located 
a quarter of a mile apart, but connected by a fifty-foot strip of land, 
must be considered as a single unit in awarding compensation for 
the construction of a highway which was relocated so as to cut across 
this connecting strip of land. (The old road had bisected one of the 
two tracts.) The court found that the two tracts constituted one unit 
for agricultural, dairying, and cattle raising purposes, that both 
tracts were used for these purposes, and (most important) that the 
strip was bought for that purpose and was of great value in fulfilling 
it. The old road had been level with the ground, but the grade of the 





* Dolan, Federal Condemnation Practice, Part. II, 13 App. J. 157 (1945). Saxon, 
Guide Posts in Condemnation Appraising, 19 App. J. 365 (1951). 
“ Schmutz, Appraising for Condemnation, 20 Apr. J. 306 (1952). 
Pas ion State Highway Commission v. Dodson, 207 Miss. 229, 42 So.2d 
1949). 
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new highway was raised so as to make crossing it with cattle and 
farm machinery impossible. 

In Wisconsin the evidence used in court is mainly expert testimony 
of real estate men or engineers. Evidence of comparable sales is put 
in, where available. Farm owners introduce evidence of farm income. 

In certain counties there is almost invariably an appeal from the 
county judge’s award to the circuit court, where there is a trial de 
novo and consequently no reference can be made to the proceedings 
before the county judge or the commissioners. The result in such 
cases is that, often, more experts are brought into the circuit court 
proceedings and the case is more elaborately tried than it was before 
the county judge, where proceedings are more informal. The owners 
usually, however, bring in all possible evidence at both trials. 

The men who made the prenegotiation appraisal are called in, and 
just before trial the state also tries to get good local appraisers to 
value the property. It now also tries to have pictures of the place 
taken at the time the award is granted, to show its exact appearance 
at the time of taking. Sometimes places have a tendency to take on 
a fresher and newer look between the time of the granting of the 
award and the trial. 

What variation in amount is there between the Commission or 
County Highway Committee award, county judge’s (or commis- 
sioner’s) award, and the verdict of the circuit court jury? There is a 
tendency for the award of the county judge to be the highest of the 
three, and it is felt by some that the judge, who of course is not a 
real estate expert himself, seems often to split the difference between 
the high and low values as testified to, in arriving at his award. 

In three recent cases“ the owner won the following different 
amounts at the three levels: 


Award County Judge Circuit Court 
or 
Commissioner 
Case 1 $9,266.00 $15,523.00 (Com’rs) $10,175.00 
Case 2 3,692.50 4,332.00 (Com’rs) 3,660.00 
Case 3 2,291.25 5,253.23 ( Judge ) 3,767.00 


Note that in Case 2 the jury verdict was even $32.50 below the 
original award. 





 Ganser v. Daley, Dane County Circuit Court Record, Vol. 85, v 328 (1950) ; 
South Side Development Co. v. Daley, Dane County Circuit Court Record, 
Vol. 87, p. 496 (1952); Erfurth v. Daley, Dane County Circuit Court Record, 
Vol. 88, p. 245 (1953). 
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How much time is spent in an appeal? In Case 1, three years and 
two months passed between the time of the award and the circuit 
court jury verdict; in Case 2, two years, two and one-half months; 
in Case 3, two years, seven and one-half months. Add to this the 
time which an appeal to the Supreme Court would take.*7 

As for cost, it was estimated even ten years ago that condemna- 
tion proceedings are likely to add at least three or four hundred 
dollars to the State’s total cost of an acquisition.** Today it would 
be more, and the owner’s expense corresponds. 


Diagnosis and Suggested Cure 


Although Wisconsin has one of the best of the state highway land 
acquisition laws, there are numerous improvements that could be 
made. 

First, even in this state there are at least three different methods 
of acquiring land for highways. In other states there are more.*® The 
number of different statutes governing condemnation indicates that 
the original statutes are inadequate. This is true of Chapter 32, which, 
because of its slow procedure and failure to provide the immediate 
possession needed for prompt execution of highway projects, is almost 
never used by the State Highway Commission. The commission 
system is expensive, too: commissioners are paid on a per diem basis 
and the public work is subordinated to private business. The time 
within which their report may be filed can always be extended by 
the judge. 

It has therefore been recommended that the law be changed so as 
to provide one simple method of compulsory land acquisition, ap- 
plicable to all cases, regardless of the purpose of the acquisition 
(whether for highways or for some other public purpose).®° This 
seems a little drastic, however. Perhaps it would be better to say 
that existing statutes need to be reconciled and modernized. One 
method of acquisition for highway purposes might be desirable, but 
this method might not necessarily be the best one for use by the 





47 Wis. Stat. § 274.09 (1951): “ (1) Appeals to the supreme court may be 
taken from the circuit courts unless expressly denied. . 

(2) “Said right of appeal applies . . . to final judgments and orders. . 

8 Levin, Highway Land Acininition Costs and Practices in Illinois wid Wis- 
consin, 23 ‘Pusiic Roaps 253, 263 (1943). 

“An analysis by the Judicial Council of Michigan in 1931 showed 306 dif- 
ferent eminent domain procedures in use at that time in the United States, exclu- 
sive of the special provisions of city charters. One state alone has 46 condemna- 
tion laws. First Report or THE JupiciaL CounciL or MicuiGaNn (Jan. 1931). 

sed Briggs and McGinley, Public Land Acquisition in Law and Practice, 17 J. 
LanpD U. Econ. 452 (1941). 
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Conservation Department, where the approach toward condemnation 
is very leisurely, by comparison, there usually being no immediate 
need for the land to be acquired. Even the Highway Commission, in 
those cases involving difficult valuation problems, may choose to use 
the slower procedure now provided by Chapter 32, in order to fix the 
value of improvements while the evidence is fresh. But Chapter 32 
could be modernized and some of its defects eliminated, and the 
‘quick’? methods of acquisition for highways as outlined in Secs. 
83.07, 83.08 and 84.09 might be coordinated into one procedure. 

Second, there may also be some question about the desirability 
of relying on elective county officials to appraise property in their 
constituency, and negotiate for it. In some counties these men may 
not be experienced nor have been on the highway committee for a 
long enough time to become so. This is counteracted to some extent 
by the requirement of Commission approval for county highway 
appraisals, but inexperience delays and is expensive. Here again 
the public interest is subordinated to the private business of the 
highway committee members. 

Along the same line, the great variation in appraisals has been 
pointed out, and it has been suggested that a disinterested state 
board of realtors make the appraisals, which could then be used at 
the trial if the case went to court. 

Third, some feel that the 1949 amendment to the Wisconsin Stat- 
utes providing for appeal to the county judge (formerly to Com- 
missioners) should be eliminated, and that the appeal should go di- 
rectly to the circuit court. On the other hand, the extra time provided 
by the additional trial, some say, may result in a settlement being 
reached. But some county judges have an intense dislike for this 
duty, realizing that they are not real estate experts and feeling that 
it is a great waste of time, especially where so many cases go on to a 
trial de novo in circuit court. 

Then, fourth, is the problem of recovering from the owner any 
excess money deposited in court for his benefit under Wis. Stat. Sec. 
83.07, where the circuit court verdict is lower than the amount 
awarded by the county judge. This excess is often hard to locate. 
Could it be put in escrow, in whole or in part? 

A fifth source of friction is the absence of any provision for adjust- 
ment for damage to the property between the time of an award by 
the judge or commissioners and a later jury verdict. This problem 
would vanish with the adoption of a single exclusive procedure, such 
as that provided in Wis. Stat. Sec. 84.09, giving immediate or early 
possession to the condemnor (if that were deemed desirable). 
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Sixth, probably more consideration should be given to the recovery 
of benefits in some cases. 

Finally, perhaps Wisconsin should adopt machinery for reserving 
rights of way prior to their acquisition or immediate need as Ohio 
has done.” This, of course, requires long term highway construction 
planning. 

In condemning land for public purposes a happy balance must be 
struck between individual rights and public benefit. The two are 
not always necessarily in conflict: immediate possession for the con- 
demnor is reasonably consistent with the owner’s interest, provided 
he can secure just compensation for his loss without too much delay 
or expense. 

There will be more public land acquisition in the future; so pro- 
cedures should be perfected. 





81 Levin, Pusiic Lanp AcquisITIon FoR Highway Purposes (U.S. Gov’t 
Printing Off., Washington, D.C., 1943). 

8 NaTionaL ResearcH Councit, Highway ResearcuH Boarp BuLieTin No. 
18, RervorT oF THE COMMITTEE ON LAND ACQUISITION (1949). 














The Treasury Stock Sections of the Wisconsin 
Business Corporation Law 


Erwin E. NEMMERS* 


In 1951, the Wisconsin Legislature enacted a new general Business 
Corporation Law' which is frankly based on the Model Business 
Corporation Act of the American Bar Association.? One place where 
Wisconsin parts company with the Model Act is in the section cover- 
ing treasury stock. This divergence has already drawn expert crit- 
icism,*? which resulted in amendment by the 1953 legislature.‘ Since 
July 1, 1953, all corporations have been subject to the amended law. 


The Law 


The Wisconsin statute provides in substance that a corporation, 
unless its articles otherwise provide, may acquire, hold, and dispose 
of its own shares (other than in an exchange in which the corporation 
gives equal-rank or subordinate shares)’ only when the following 
conditions are met: 

1. At the time of acquisition it is not and will not (by the acquisi- 
tion) become insolvent, 7.e., unable to meet its debts as they mature. 

2. Net assets of the corporation after acquisition will be sufficient 
to pay off the total amount that would be due any preferred stock 
upon a voluntary liquidation. (Net Assets are total assets, not includ- 
ing treasury stock, less liabilities.)® 





* A.B. Marquette University 1938, A.M. University of Chicago 1939, Ph.D. 
University of Wisconsin 1953, LL.B. Harvard University 1941, C.P.A. Wisconsin 
1951. 

1 Wis. Laws 1951, c. 731, now Wis. Star. c. 180 (1951), as amended by Wis. 
Laws 1953, c. 399. 

* Published as supplement to Tue Business Lawyer, vol. VI, No. 1 (Nov. 
1950). This Model Act is not to be confused with the Uniform Business Cor- 
poration Act of the American Law Institute, which is silent on the subject of 
treasury stock. 

3 Young, Some Comments on the New Wisconsin Business Corporation Law, 
1952 Wis. L. Rev. 5, at 8-11. 

4Wis. Strat. § 180.385 (1953) (Wis. Strat. § 180.05 (1951) renumbered and 
amended by Wis. Laws 1953, c. 399, s. 5). 

' In effect, for these purposes an exchange by a corporation of its shares for 
other of its shares revel of course of a different class) is not considered a treas- 
ury stock transaction. This immediately raises a question about a transaction 
involving both shares and cash or property on either the seller's (stockholder’s) 
side or the buyer’s (corporation’s) side, where there also are shares on the other 
side of the deal. Is such a deal in whole or part subject to the rules of 180.385? 
Some of the problems involved are considered further below. 

6 Wis. Star. § 180.02(9) (1953). 
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3. Either the articles of incorporation authorize the proposed ac- 
quisition; or there is an affirmative vote by two-thirds of each class, 
voting as a class, or written consent from the holders of at least 
two-thirds of the shares outstanding in each class, but such vote 
or consent need come only from classes the same, equal to, or prior 
in rank to the class of shares to be acquired; or there is authority 
from the board of directors, and unrestricted’ or unreserved earned 
surplus available to cover the cost. In this last situation, a restric- 
tion of earned surplus in the amount of the cost of shares repurchased 
continues until changed by shareholder action or by transfer of 
earned surplus to stated capital or capital surplus by action of the 
directors or by a stock dividend. 

However, a corporation may acquire its shares without satisfying 
the third requirement above: 

(a) to redeem shares (but not in excess of redemption price); or 
to the extent that, after paying any accumulated preferred dividends, 
it has at the time of acquisition earned surplus*®; or 

(b) to eliminate fractional shares, compromise indebtedness, or 
pay dissenting shareholders for their shares when they are entitled 
to payment by statute.° 

Section 5 of the Model Act?® provides in substance that a corpora- 
tion may acquire and dispose of its own stock, but no purchase is 
allowed except out of earned surplus or, with a two-thirds vote of 
all shares, out of capital surplus. However, acquisition without lim- 





7 Restriction of earned surplus (commonly called ‘‘freezing’”’) means restriction 
preventing the use of the surplus for dividend purposes. (Note that in general 
dividends may be paid only from unreserved and unrestricted earned surplus, 
Wis. Stat. § 180.38 (2)(a) (1953) (Wis. Star. § 180.38(2)(a) (1951) amended by 
Wis. Laws 1953, c. 399, s. 20) ). So, when a corporation having earned surplus 
purchases some of its own shares, the earned surplus is frozen to the extent of the 

urchase price paid for the shares acquired. To illustrate, —— a corporation 
oe assets of $250,000, liabilities of $50,000, preferred stock $50,000, common 
stock $100,000, and surplus of $50,000. Then the corporation buys $40,000 stated 
value of common for $50,000 cash. That is, stock with a book value of $80 per 
share is bought for $100 per share. Clearly, surplus of $10,000 was paid out in the 
purchase, but $40,000 in surplus remains, represented by the $40,000 in stated 
value of treasury shares. The question now is whether the corporation can pay a 
dividend. When the freezing rule is applied, no dividend is permitted. The ious 
of this rule is that until the treasury stock is resold, there is ‘no certainty that it 
can produce any given purchase price. If a $40,000 dividend were paid in the 
above example, and it then develo that the treasury shares could not realize 
that much on a sale, the result would be impairment of capital. The argument for 
freezing, then, is that treasury stock should not be allowed to be a device to avoid 
the requirements of the capital reduction statutes (e.g. Wis. Srat. § 180.60 
(1953)). Such is the California philosophy. Cau. Crv. CopE § 342 (1937). 

8 Defined in Wis. Srat. § 180.02(11) (1953) (Wis. Star. § 180.02(12) (1951) 
renumbered and amended by Wis. Laws 1953, c. 399, s. 3). 

* In merger or consolidation, Wis. Stat. § 180.69 (1953); or on sale, lease, or 
exchange of assets, Wis. Stat. § 180.72 (1953). 

10 Note 2, supra. 
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itation is allowed for elimination of fractional shares, compromising 
indebtedness, paying dissenting shareholders, and retiring or redeem- 
ing shares at redemption price or less. 


Problems and Difficulties 


There are some curious and unexplainable differences and ques- 
tions between the new Wisconsin Law and the Model Act: 

1. Why is Wisconsin so concerned about supposed protection of 
preferred shareholders, when by Wisconsin law all preferences can 
be destroyed by a two-thirds vote?" 

2. When are exchanged shares subject to the treasury stock sec- 
tions,'? and when are they subject to Wis. Stat. sec. 180.14(4) (1953), 
the general section on exchange of shares?"* Does sec. 180.14(4) apply 
to all transactions under sec. 180.385 which involve shares on both 
ends of a repurchase transaction? If it does, what about a deal in 
which the buyer corporation offers the shareholder a share of $1 par 
common, book value $80, plus $20 cash for a share of $100 par pre- 
ferred? Is the board of directors free to leave $79 in the earned sur- 
plus account, there having previously been no capital surplus? Or 
suppose a shareholder is to get one share of no-par common in return 
for his $1 par common, of book value $80, plus $20 cash. Is the board 
of directors required to show $21 stated value or any other min- 
imum amount as capital (or capital plus capital surplus)? In short, 
how much may be left in earned surplus? 

Similarly, many questions are left unanswered: 


1. When reacquired shares are disposed of at other than their cost, 


4 Wis. Stat. § 180.50(2)(k) (1953) provides that accrued but undeclared pre- 
ferred dividends may be wiped out by amendment under § 180.51 (two-thirds 
vote). This is a statutory enactment of the 4-3 majority decision in Johnson v. 
Bradley Knitting Co., 228 Wis. 566, 280 N.W. 688 (1938). In my Comment on 
the Johnson case in 1943 Wis. L. Rev. 417-424, it is argued that the logic of the 
majority opinion requires that the rule of destructibility of preferred status be 
applied to all aspects of preference, not just to preferential dividend rights. Su 

rt for this view is found in the similar destructibility of the preemptive right 

y two-thirds vote, as upheld in Milwaukee Sanitarium v. Lynch, Wis. 628, 
300 N.W. 760 (1941), where the court reaffirms the holding and reasoning of the 
Johnson case. 

12 Specifically, suppose a corporation is to pay both cash and shares in a re- 
purchase of some of its shares of another class. Is earned surplus required only 
to cover the cash part of the repurchase price, in order to obviate the need for 
stockholder or articles queer 

1% =, .. The consideration for shares issued in exchange for or on conversion 

of other shares shall be deemed to be (a) the stated capital then represented 

by the shares so exchanged or converted, and (b) that part of unreserved 
earned surplus or net capital — if any, transf to stated capital 
upon the issuance of shares for the shares so exchanged or converted, and 





(c) any additional consideration paid to the corporation _— the issuance 
of shares for the shares so exchanged or converted. Wis. 
(1951) amended by Wis. Laws 1953, c. 399, s. 9. 


TAT. § 180.14(4) 
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gains go to capital surplus; losses apparently are charged to capital 
surplus if there is any, but otherwise against earned surplus, although 
the wording of sec. 180.02(11) is ambiguous. Does the section au- 
thorizing resale of treasury shares ‘‘for such consideration as may be 
fixed from time to time by the board of directors,’’* permit the board 
to decide whether and when a gain or loss is realized: at acquisition 
or on resale?" The writer has encountered these very real problems 
a number of times in business situations, and the answers are not 
easy. 

2. Are reacquired shares subject to preemptive rights in a case 
where the original share issue has preemptive rights? 

3. What application, if any, does the section have to stock re- 
purchase agreements?"* 

4. What rule applies to long-term, deferred-payment contracts for 
reacquisition, as regards when gain or loss is recognized? Pro rata 
recognition of gain or loss is possible under installment accounting. 

5. With regard to stock repurchase agreements and long-term con- 
tracts for reacquisition, is there any difference in standing between 
an objecting shareholder and an objecting creditor, either (a) one 
becoming a creditor before the contract or (b) one becoming a creditor 
after the contract? 

6. What are the legal consequences of a corporation’s reacquisition 
of its own shares attempted or completed in violation of the statute? 
Who is liable and for what? What if reacquisition has already been 
followed by resale by the corporation? Wis. Stat. sec. 180.40(1)(b)!” 
provides only a partial answer when it holds directors who vote for 
or assent to repurchase liable for the amount the purchase price ‘is 





4 Wis. Strat. § 180.14(3) (1953). This section is taken verbatim from the Model 
Act, Sec. 17. See note 2, supra. 

1 What about repurchase at less than book value or more than book value? 
Pending resale, (1) where is the difference between par or stated value and book 
value carried and (2) is there any distinction to be made between such difference 
and any difference between book value and the repurchase price paid? 

16 Cf. Nemmers, Employee Stock Repurchase Agreements, 26 Marq. L. Rev. 
187-196 (1942). 

17 This section is taken verbatim from the Model Act, sec. 43(b). A coordinate 
section of the new Wisconsin law, Wis. Stat. § 180.40(5)(a) (1953), gives direc- 
tors a right of contribution from shareholders “who accepted . . . assets, knowing 
such . . . distribution to have been in violation of this chapter, in proportion to 
the amounts received by them respectively.’”’ This likewise is based on the Model 
Act, sec. 41. What is the formula for contribution between directors and share- 
holders? Does this section mean a right of exoneration? Sec. 180.40(5)(b) adds a 
provision not found in the Model Act setting up —— the shareholder li- 
ability implied in the contribution section: A holder receiving assets is liable 
for what is “in excess of the amount which could have been received” without 
violation of the statute. This provision is subject to the same observation made 
in “1 a and in Note 18, infra, about similar language with reference to direc- 
tors’ liability. 
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in excess of the maximum amount which could have been paid there- 
fore. . . .’’ Does this imply a more specific standard of price than sec. 
180.385 provides?'* 

An attempt has been made, above, to present several problems 
and difficulties raised by the new treasury stock sections of the stat- 
ute, without doing more than suggesting some implications. These 
problems are practical, not illusory. In view of the state of affairs 
described, one can hardly agree with Professor Young’s statement!® 
(unless he had tongue in cheek): 

It [sec. 180.05, now 180.385, reacquisition of shares] at least has 

the virtue of dispelling the uncertainty and confusion which 

seems to surround this subject. 


How involved a statute is necessary to remove even part of the un- 
certainty is illustrated in a proposed model statue which appeared 
in this Review.” 


Income Tax Considerations 


Under Federal Income Tax Regulations,”" the resulting gain or 
loss from reacquisition of treasury shares or their resale is to be com- 
puted in the same manner as though the corporation were dealing 
in the shares of another company, and whether “the acquisition or 
disposition . . . gives rise to taxable gain or deductible loss depends 
upon the real nature of transaction, which is to be ascertained from all 
its facts and circumstances.’’ This leaves open four questions: 

1. Whether gain or loss will be recognized in any given case; 

2. What, if recognized, the amount of gain or loss is;”” 

3. Whether, if recognized, it is ordinary income or loss or capital 
gain or loss; 





18 It must be remembered that the only “maximum amount” set anywhere in 
the statutes is the provision (§ 180.385) that cost may not exceed unfrozen earned 
surplus in cases where there is no articles permission or stockholder consent. 
And even in these cases, liability seems to arise only for spending a greater total 
amount (even though for shares at bargain prices) than earned surplus allows; 
there appears to be no liability for buying a lesser number of shares, at an ex- 
cessive price per share, if the total spent is within the earned surplus limit and 
no aed is present. 

19 Young, supra note 3, at 8. 

20 Nemmers, The Power of a Corporation to Purchase Its Own Stock, 1942 Wis. 
L. Rev. 161 at 192-194 and discussion thereof in BALLANTINE ON CorPorRa- 
TIONS ch. XVII, 603-623 (1946 rev. ed.). 

21 Income Tax Reg. 111, § 29.22 (a) 15 (1943). Similar provision under Income 
Tax Reg. 103, § 19.22 (a) 16 (1940). But prior to that, Income Tax Reg. 74, art. 
66 (1928) refused to recognize either gain or loss. 

22 What the amount of the gain or loss is presents no difficult question from an 
accounting viewpoint. In the case of either par or no-par stock, the question is 
whether the purchase was below, at or above book value per share (book value, 
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4. Whether, if recognized, the accounting for tax purposes will be 
deferred until the transaction is completed by cancellation or resale, 
or whether accounting is separately to be made at time of acquisition 
and again at resale. 

Little, if anything, depends on whether the stock is par or no-par. 
But much depends on the accounting practices followed by the cor- 
poration. The critical question for tax purposes is likely to be: What 
has happened as a result of the treasury stock transaction to the 
fund available for dividends? It is true that this is not the test used 
in other parts of the income tax law, but the treasury stock question 
is peculiarly a matter of legislative or court policy of the state of 
incorporation: there is a “profit’’ only if the state of incorporation 
says so, at least for dividend purposes. 

If from the tax viewpoint the state law is crucial, what is the situa- 
tion under the new Wisconsin law? The new act very definitely 
tightens up the loose dividend statute which Wisconsin had.” It is 
the author’s contention that under the old Wisconsin dividend law™ 
only two conditions limited a board of directors so inclined from 
declaring any amount of dividends after a few mechanics (reduction 
or revaluation, etc.): 1) that the corporation be not left unable to 
meet debts as they mature, and 2) that the corporation identify the 
source of the dividend if it was not from earnings. The new dividend 
law tightens this up considerably, so that dividends are limited to 
unreserved or unrestricted earned surplus, except that cumulative 
preferred dividends may be paid out of capital surplus if there is no 
earned surplus. (Also excepted are so-called liquidation and wasting 
asset dividends and stock dividends.) Reduction of stated capital 
results in capital surplus.”* 

Under Wisconsin’s new dividend law, we have no answer as to 
when a gain or loss arises from a treasury stock transaction, nor even 





of course, being capital plus applicable surplus divided by the number of shares 
outstanding before the reacquisition). Purchase at book value gives no gain or 
loss; purchase below gives a gain in the amount of the difference between purchase 

rice and book value; purchase above gives a loss in the amount of difference 

tween purchase price and book value. Preferred shares purchased at other than 
rad or stated value can involve cumulated dividends or call prices but these are 
handled as they would be in the absence of the repurchase feature. Gain or loss 
is similarly calculated on resale, again comparing resale price with book value to 
—" the gain or loss (but excluding the treasury shares in determing book 
value). 

% Cf. Young, supra note 3, at 9. 

* Wis. Stat. § 182.19 (1949). 

% Wis. Strat. § 180.38 (1953) (Wis. Star. § 180.38 (1951) amended by Wis. 
Laws 1953, c. 399, s. 20-25). 

% Wis. Srar. § 180.61(1) (1953). 
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as to whether a gain or loss arises;*” but it 7s decided that once a 
gain is established it does not go to earned surplus, and once a loss 
is established it is charged to earned surplus unless debited to capital 
surplus. 

Nor is assistance forthcoming from the magic phrase ‘‘accepted 
accounting practices.’’ The accounting literature on this subject is 
voluminous—and not unanimous.”* 

However this does not mean that things are as they should be 
with the new Wisconsin act. It is no defense to indeterminate legisla- 
tion that the experts are not in agreement. More damage is done by 
a lack of any rules than by the adoption of a majority rule. 


Views of Other Government Agencies 


The treasury stock question not only haunts the board of directors, 
shareholders, creditors, accountants and tax collectors, but also haunts 
a widening circle of regulatory agencies. The Securities and Exchange 
Commission originally*® ruled that gains on treasury stock trans- 
actions should be credited to capital surplus but then, in its 1940 
Regulations S-X on accounting, merely covered the freezing of sur- 
plus requirement. This appears also to be the rule of the Federal 
Power Commission for public utilities under its jurisdiction,®° while 
the Federal Communications Commission is more liberal and does 
not even freeze surplus.*! 

While these rules might indicate lack of concern, such is not the 
case. The Securities and Exchange Commission, pursuant to section 
12 C of the Public Utility Holding Company Act* has authority to 
make rules on reacquisition of shares. Under this power, S.E.C. has 
required advance clearance of all reacquisitions over $50,000 a year 
and all transactions with affiliates except redemptions. Under the 





27 The definition of ‘earned surplus” in § 180.02 (11) of the new Wisconsin act 
offers no help. 

*8 No attempt is made here to cover this literature. A running battle on the 
subject has been carried on for years in the JouRNAL or ACCOUNTANCY, the offi- 
cial organ of the American Institute of Accountants. The two most authoritative 
references in accounting are: Report of Committee on Accounting Procedure of the 
American Institute of Accountants, 65 J. AccounTANCY 417 (1938) and SANDERs, 
HATFIELD AND Moore, STATEMENT OF ACCOUNTING PRINCIPLES (1938). Both of 
these statements favor crediting gains to capital surplus. It can be said that 
accountants agree: (1) that treasury stock should generally not be shown as an 
asset, and (2) that treasury stock transactions should be separately shown in an 
income statement. 

29 S.E.C. Accounting Release No. 6, May 10, 1938. 

%° F.P.C, Order No. 42, June 16, 1936. 

1 F,C.C. Order No. 7-C, June 19, 1935. 

2 49 Stat. 803, 823-4 (1935), 15 U.S.C. § 79-1 (c) (1946). 

3% S.E.C. Rule U-12C-1, July 10, 1940. 


— 
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Investment Company Act,™* closed-end companies are required 1) to 
have advance clearance of the Commission, 2) to buy on exchanges 
after six months notice to shareholders, or 3) on tender by stock- 
holders after all stockholders have been notified. Unregistered invest- 
ment companies are forbidden to use interstate commerce to reacquire 
their own stock.* National banks are forbidden to purchase their 
own shares. 

In addition, the New York Stock Exchange, through its listing 
committee, requires corporations to report monthly on reacquisitions 
and to consent at that committee’s request to withdrawing such 
shares from trading.*” 

This pattern establishes several propositions securely: 

1. Treasury stock is a serious, potential source of undesirable ma- 
nipulation. 

2. There is no simple method of insuring proper conduct by cor- 
porations. 


Corporate Practices 


The treasury stock question is not nearly as acute in times of 
prosperity as in times of depression. This is, of course, due to the 
fact that in good times transactions are executed as agreed, both 
parties being financially capable. There still remain questions in pros- 
perous times of good-faith dealing (but these can be covered by gen- 
eral equity rules of fraud) and accounting problems. But depression 
multiplies the problems. During the last depression, several business 
studies were made of the treasury stock question.** It may be surpris- 
ing to note that each study showed a majority of the corporations 
surveyed involved with the problem. 


* 54 Stat. 789 (1940), 15 U.S.C. § 80a-5 (1946). 

* 54 Stat. 825 (1940), 15 U.S.C. §§ 80a, 7(b) (2) (1946). 

* 13 Stat. 110 (1864), 12 U.S.C. § 83 (1946). 

37 Rule, Dec. 17, 1933, C.C.H. Stk. Reg. Serv. p. 8825 (1941). 
a en Corporation Financial Studies, MicuicAN Business Srupres 35 
Holt and Morris, Some Aspects of Reacquired Stock in (1934) 12 Harv. Bus. Rev. 


at 505. 
Sanders, Hatfield and Moore, Statement of Accounting Principles (1938) at 90. 
In the Sanders study, 500 corporations were surveyed as to how they showed 
treasury stock on the balance eet, with these results: 

1933 1934 1935 1936 
Deducted from capital 197 215 217 221 
Listed as asset 159 121 108 86 
Total with treasury 336 325 307 





stock 256 
Two points are indicated: (1) that treasury stock is a depression phenomenon 
with corporations gradually getting out of the problem as depression lifts; (2) a 
definite acceptance of recommendations by the accounting profession not to show 
treasury stock as an asset. 
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What situations give rise to the use of the reacquisition process? A 
host of widely varying reasons are in part responsible for the in- 
ability to give a simple method of preventing abuse.*® Such funda- 
mentally different reasons (to mention only a few) as: 

1. Reacquisition to carry out employee or customer stock owner- 
ship plans; 

2. A general method of contraction which avoids the intricacies 
and stalemates of amendment of articles, reduction of capital, etc.; 

3. A general method of handling the small or closely held corpora- 
tion’s problem of liquidation of an interest, where there is no market 
and the other shareholders do not have funds to buy the interest but 
the corporation does; 

4. A general method of handling the dissenting shareholder problem. 

It needs no detailed reasoning to arrive at the proposition that one 
device and one set of rules are not capable of carrying such diverse 
traffic. No one highway can effectively handle hayracks, tractors, 
busses, trucks and passenger cars. In short, inadequacies of other 
aspects of corporation law have dumped an unfair burden on the 
treasury stock device. The answer indicated is: 

1. Revamp those areas of corporation law (e.g., the dissenting 
shareholder problem) which are not functioning currently in their 
designed purpose. 

2. Separate out special cases such as employee stock ownership 
for special rules different in part from the treasury stock rules. 

3. Recognize alternative accounting methods but require consist- 
ent application of the adopted method—which, for example, the 
income tax law does with reference to inventories or depreciation. 

Thus instead of pursuing an impossible Thule and legislation which 
can be used as a sword or shield at will, we would arrive at a work- 
able answer which would also go a long way towards solving tax and 
other questions. 


Recent State Legislation 


That this pattern is gradually evolving has become apparent from 
probing attempts in recent legislation of other states, for example: 


1. Ohio“ separates out the problems of dissenting shareholders, em- 
ployee purchases and repurchases, corporate right of first refusal,*! etc. 


3 This is the reason why Sanders, et al. supra note 38, are not satisfied with a 
simple, single rule: ““Reacquired stock should preferably be shown as a deduction 
from capital stock issued. It is unwise to make a fixed rule, however, since some 
circumstances seem to require, or at least to justify, its treatment as an asset. 

40 THROCcKMORTON’sS OxnI0 CopE (1940) sec. 8623-41. 

“| This type of provision is notoriously common in Wisconsin. 
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2. Louisiana“* in large part is similar to Ohio. 

3. California“ distinguishes dissenting shareholders, employee re- 
purchases, etc. 

The new Wisconsin law has rather limited provision for dissenting 
shareholders: In the case of merger or consolidation“ and in the event 
of sale, lease or exchange of all or substantially all or a corporation’s 
assets® providing for their withdrawal on notice and demand at 
‘fair market value’’ through appraisal if necessary. The shares thus 
reacquired “‘may be held and disposed of by the corporation as in 
the case of other treasury shares.’’“* Aside from the fact that these 
provisions do not cover the more vital case of dissenters from pro- 
posed amendments changing capital structure,‘’ there is a failure to 
specify what the further handling of the question will be. 

The new law also provides** a separate treatment for a partial 
liquidation which parallels in part the treasury stock rules in guard- 
ing 1) against inability to meet debts as they mature, 2) protecting 
accrued preferred dividends and against impairment of preferred 
capital account, 3) requiring two-thirds vote or written consent, by 
classes, and notice with the liquidation. This section, however, per- 
mits the use of “‘stated capital or net capital surplus’’ to carry out the 
liquidation, as does the treasury stock section where two-thirds con- 
sent is procured or the articles so provide. There is no requirement 
(and it is not obvious that one must be inferred) that each share- 
holder is to be dealt with pro rata. On what basis shall such a partial 
liquidation be carried out if stock is to be reacquired as part of the 
scheme? At book value? It is submitted that under either of these 
sections (partial liquidation or treasury stock) two-thirds of the 
shares (of which a substantial part may be those withdrawing) may 
authorize what would be a preferential liquidation.‘ Should two- 
thirds have such broad power, even where there is no apparent im- 
mediate injury to creditors or remaining shareholders? 

“@ Dart’s Gen. Start. (1939) sec. 1103. 

4 Ca. Crv. CopE (1937) sec. 342. 

“ Sec. 180.69 based in large part on sec. 71 of the Model Act. 
“ Sec. 180.72 based in large part on sec. 74 of the Model Act. 


Sec. 180.69(5) and 180.72(5). 
.. As for example, the New York statute does, N.Y. Stx. Corp. Law sec. 38 





(9). 

“ Sec. 180.39 (Wis. Sra. § 180.39 (1951) amended by Wis. Laws 1953, c. 399, 
8. 26); this section is based on sec. 41 of the Model Act. 

“* That this is not a theoretical position, cf. Stevens, CorPoraTions (1936) 
at p. 243: “In other words, each shareholder has a right to insist that if the shares 
of any other member are purchased by the corporation, there will be a breach of 
contract between the members, unless the price paid does not exceed that amount 
which the others would receive if the corporation were dissolved.” This is a 
“reverse” preemptive right. 
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If there is any reconciling principle in the new Wisconsin law, it 
is that corporation shares are sweepstake tickets on what the holders 
of two-thirds of the shares want to do.® The broad scope of the amend- 
ment sections of the new law*' would suggest a simpler treasury 
stock section—two-thirds approval required for any treasury stock 
transaction.®* Shouldn’t the law either let the magic two-thirds con- 
trol generally, or acknowledge the need for detailed provisions and 
put them in with care enough to meet the various particular treasury 
stock problems? This article merely raises the question whether the 
present blend of generality and particularity does not confuse what 
it does cover, as well as leaving many problems unsolved. 





5° A consideration of what such a policy leads to is given in my Comment on 
the Johnson case, supra note 11. 

| Wis. Srart. §§ 180.50, 180.51 (1953). 

* Even if the present structure is to be retained, the questions remain whether 
(1) a broader dissenting shareholder provision should not protect minorities from 
treasury stock deals against their interest, (2) the strict dividends section of the 
new law is consistent with a two-thirds-can-do-anything rule on treasury stoc 
oe the accounting and other loopholes and vague spots should not be cor- 
rec 














Comments 


THE LAW OF UNDERGROUND WATER; 
A HALF-CENTURY OF HUBER V. MERKEL* 


Some time ago there was a song annoying us entitled ‘“You Never 
Miss the Water ’til the Well Runs Dry.”’ While the song was meant 
to be used as some sort of modern parable, the words themselves 
suggest rather euphemistically one of the major problems facing our 
state and the nation. The problem is that of water supply and the 
corresponding legal rights to water. The increased demand for water, 
necessary to sustain our growing population, is heightened in nearly 
all parts of the country by increased use for industrial and agricul- 
tural development. Even in areas such as Wisconsin, where the supply 
is plentiful for all reasonable needs, increased use will lower the water 
table and drain subterranean pools at a rate much faster than it can 
be replenished. Our state government, along with many others, has 
recognized this problem and is cooperating with the US Geological 
Survey and the States Resources Planning Board in an attempt to 
suggest legislative solutions to the problem. Legislation has been 
passed to meet this problem in almost all the states including Wis- 
consin.! 

While the law regarding surface water is well settled along the 
lines of reasonable use and rights of riparian owners, the law of 
underground waters is not as well defined. The law of underground 
waters started its development about 1840? and has not at this point 
given any indication of being settled. If the goal of the law is to 
determine and protect the rights of parties to the use of property, 
the field of underground waters has been discriminated against by 
our law-makers. In 100 years of development, a great deal of un- 
certainty still prevails, in addition to the waste of our water resources. 
Early civilizations had no knowledge of underground water move- 
ments and hence it is not surprising that many misconceptions and 
superstitions arose. Since the turn of the century, science has been 
increasingly occupied with studies concerning this valuable resource, 
and the knowledge gained has shaken the basis of some of our law. 
The two most significant facts uncovered are 1) we now know where 
ground water is located, how it got there and that it is slowly moving 
through the ground and that 2) nature has provided us with what is 





* 117 Wis. 355, 94 N.W. 354 (1903). 
1 See discussion of statutory materials infra. 
? Acton v. Blundell, 12 M.&W. 324, 152 Reprint 1223 (1843). 
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called the “water cycle,’’ which shows the interdependence between 
the movement of surface waters, movement of ground waters and 
the rain, precipitation and evaporation which is constantly taking 
place. The simple fact that we now know that all ground water is 
constantly moving and is not stationary under our land (like gravel 
stones) has a profound effect upon our law, as will be seen from the 
discussion following. 

Any discussion of statutory policies affecting underground water 
necessarily requires an introductory study of the common law view 
of the rights in water because any statute dealing with it will be 
constitutional or unconstitutional depending upon the view we take 
of land owners’ rights in underground water.* To avoid confusion, it 
would be better to divide the rules with regard to underground wa- 
ters into statutory and non-statutory rules. The non-statutory rules 
have been labeled by writers and judges as falling into one of three 
groups: (a) English Rule or “common law rule,”’ (b) American Rule 
or “reasonable use rule,’’ (c) California Rule or the doctrine of “‘cor- 
relative rights.”’ 


Non-StatutTory RuLES 
The English Rule 


At common law, percolating water existing in the earth is regarded 
as a part of the soil in which the person owning the land has a prop- 
erty right.‘ 

The first case squarely facing the problem of landowners’ rights in 
underground waters was Acton v. Blundell, which arose in England in 
the year 1843.5 Here was a case of a manufacturer using a well in 
his business. A coal mine was opened about 4% mile away, and the 
owner began pumping the water out of the mine shaft. This process 
drew the percolating water from under plaintiff’s well, and he asked 
damages in an action on the case. The defendant was engaged in the 
lawful exercise of his property rights (mining) and the court held 
that no action lay. The reason they gave, however, was based on the 
distinction the court saw between the law of subterranean waters 
and the law of surface waters. They said the law of surface waters 
did not apply because: 


...no man can tell what changes these underground sources have 
undergone in the progress of time . . . [therefore] . . . there can 





* This ‘was clearly pointed out in Hathorn v. Natural Carbonic Gas Co., 194 
N.Y. 326, 87 N.E. 504 (1909). 

‘See 56 Am. Jun., Waters § 113 (1947); 67 C. J., Waters § 250 (1934). 

§12 M.&W. 324, 152 Reprint 1223 (1843). 
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be no ground for implying any mutual consent or agreement, 
for ages past . . . which is one of the foundations on which the 


law as to running streams is supposed to be built. . . .° 


The principle has been said to rest on the maxim cujus est solum, 
ejus est solum, ejus est usque ad coelum et ad inferos.’ 

The early American decisions following the Acton case followed 
the “English Rule.’’ It is interesting to note, that the facts of these 
American decisions do not vary, in any material respect, from those 
of the Acton case. In Roath v. Driscoll* the complainant was using 
a reservoir he had excavated some time prior to defendant’s con- 
struction of a reservoir. Complainant was using the water himself 
and selling some to his neighbors and sought to enjoin defendant’s 
use. The court denied the injunction on the ground that percolating 
water has no distinctive character of ownership from the earth itself. 
It stated: 


The laws of its existence and progress . . . cannot be known or 
regulated. It rises to great heights, and moves collaterally, by 
influences beyond our apprehension. These influences are so 
secret, changeable and uncontrollable, we cannot subject them 
to the regulations of law, nor build upon them a system or rules, 
as has been done with streams upon the surface.® 


In a Pennsylvania case’ the defendant owned an iron mine and be- 
gan pumping water with an engine and this operation dried up plain- 
tiff’s spring for which he asked damages. No action was allowed 
since the defendant was exercising his legal rights and the court added 
that: 


A surface stream cannot be diverted without knowledge that the 
diversion will affect a lower proprietor. Not so with an unknown 
subterraneous percolation or stream. One can hardly have rights 
upon another’s land which are imperceptible, of which neither 
himself or that other can have any knowledge." 


The most frank language by any court as to their view of the prop- 
erty rights in underground water comes from the Massachusetts 
court.!? In this case the defendant had constructed a reservoir on his 
land for use in his business. This resulted in rendering the adjoining 





612 M.&W. 324, 350, 152 Reprint 1223 (1843). 

7To whomsoever the soil belongs, he owns also the sky and to the depths. 
8 20 Conn. 532 (1850). 

* Td. at 540. 

10 Haldeman v. Bruckhart, 45 Pa. 514 (1863). 

1 Td. at 519. 

12 Davis v. Spaulding, 157 Mass. 431, 32 N.E. 650 (1892). 
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well of plaintiff useless. Plaintiff’s prayer for damages was denied 
and the court stated: 

Water percolating underground, and not running in a definite 
stream or watercourse is in law a part of the land itself, in the 
same sense that earth, gravel, stones, or minerals of any kind are 
constituted parts of the land, and is the absolute property of the 
owner of the land, in the same way, and to the same extent, that 
the other constituent parts of his land are his absolute property; 
so that he has the same right to . . . use it on the land or elsewhere, 
that he has to. . . use or sell sand, soil, clay, ores, or any other 
constituent part of the land.’* [Emphasis supplied.] 

As mentioned above, the facts of these cases do not vary a great 
deal in the sense that the defendant in each case was engaged in a 
lawful enterprise which resulted in the unfortunate damage to plain- 
tiff. However, the unfortunateness of the damage in no way com- 
pares with the unfortunate language used by the court. When a 
person uses high powered pumping equipment which draws water 
from under an adjoining freeholder’s property it cannot be doubted 
that a trespass is committed. Whether the damage is damnum absque 
injuria is a question of law, but the language in these cases has led 
the Wisconsin court to the extreme position taken in Huber v. Mer- 
kel.* Here was a case in which several farms were located over an 
artesian basin five miles by two miles, which had the water poten- 
tial to supply all with enough naturally flowing artesian water, 
as long as everyone kept his well capped when it was not in use. 
The defendant, with intent to injure his neighbors, allowed his well 
to flow freely and as a consequence the other farmers were unable to 
obtain water. One of these injured persons brought the suit to enjoin 
defendant from allowing his well to run, but the court said that it 
was his water and he could do with it as he pleased. They also held 
that his motive was unimportant and declared a statute forbidding 
waste of artesian water unconstitutional on the ground that there 
was no public interest sufficient to sustain use of the police power. 

This statement of the Huber case indicates that the facts differ 
materially from those cases cited above. The defendant was not using 
his water in any useful way and was even intentionally wasting a 
great deal of it. While the holding of the Wisconsin court is the 
logical result of the language found in the cases preceding, it is by 

18 Davis v. Spaulding, 157 Mass. 431, 435, 32 N.E. 650, 651 (1892). 

4117 Wis. 355, 94 N.W. 354 (1903); Case v. Hoffman, 100 Wis. 314, 75 N.W. 
945 (1898) saying that “the water is deemed to be a part of the soil itself, and to 
the same extent, subject to whatever disposition the owner of the land may 


choose to make; and if some damage happens to an adjacent proprietor by the 
interception of some subterranean current, that is damnum absque injuria.” 
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no means consistent with these cases on the facts. As far as this 
writer has been able to determine, the Huber case has never been 
cited with approval in any other court in the nation and some courts 
have been ungentlemanly enough to criticize it severely. 


The American Rule** 


New York was among the states following the Acton view of the 
rights in underground water in the early stages of water law develop- 
ment. An early New York case!’ held that one diverting percolating 
waters under his own land, using the water for his family and stock 
so that they never reached his neighbor’s spring, was not liable for 
damages. In Smith v. City of Brooklyn'* where the city constructed 
pumps drawing six million gallons of water per day and destroyed 
plaintiff’s surface water pond located on his land, the court held the 
city liable. Although the court recognized its commitment to the 
historic view, they said that where water was being transported off 
the land for use by strangers, recovery will be granted to a damaged 
adjoining land owner. 

In 1898 the New York court logically developed the converse of 
this in the Merrick case.'® Here the plaintiff was engaged in collect- 
ing water and selling it to various customers in the neighborhood. 
Defendant bought some land nearby and had sunk wells to sell water 
to the city of Brooklyn. Plaintiff’s supply was impaired and he tried 
te enjoin defendant from drawing the water. The water was percolat- 
ing and there was no evidence that it was being drawn from an under- 
ground stream. Both were selling the water for use off the land. The 
court held that no action could lie under the Smith case because 
there the water was being used for the benefit of the land from which 
it was being drawn by the complaining party. Thus, the Smith case 





4 The comments range from the subtle blow of the Minnesota court in Erick- 
son v. Crookston Waterworks, Power & Light Co., 100 Minn. 481, 111 N.W. 
391 (1907) in which it was said that “Huber v. Merkel i is inconsistent with the 
conclusion here reached. The merits of that meng justify little more than 
reference to it,”—to the comment by Farnham in his treatise on the law of 
water where he stated that “There is yr pn no principle on which that deci- 
sion can be founded. It is opposed to good morals, good sense, and all common 
law principles which are a ue a analogous Sate, and the later and 
better considered cases are to recognize correlative rights in percolat- 
ing waters and confine landowners 4 a reasonable use of it.”” 3 FarnHaM, THE 
Law or WaTERS AND WaTER Riauts 2718 (Ist ed. 1904). 

6 Bassett v. Salisbury Mfg. Co., 43 N.H. - o. This case is usually cited 
as the first decision departing from the “English Rule” and adopting the “reason- 
able use” doctrine. 

17 Village of Delhi v. Youman’s, 45 N.Y. 362 (1871). 

1818 App. Div. 340, 46 N.Y. Supp. 141 (1897). 

10 Gane Water Co. v. City of Brooklyn, 32 App. Div. 454, 53 N.Y. Supp. 
898). 
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limited the right of the landowner to take water at the expense of 
another owner to a case where he is using it for the benefit of his 
land. In the Merrick case they both wanted to sell and the court 
said: 
. .. if one gets more than the other there can be no more ground 
for complaint than if both sought to improve their own land and 
one secured more than the other. As to such obligation the 
doctrine of reasonable use and relative rights has never been 
adopted except by New Hampshire.” 


With this background of cases the New York court tackled Forbell 
v. City of New York,” which the Wisconsin court used as authority 
for their position. Plaintiff here was a grower of celery and water 
cress for commercial use. Both products require substantial amounts 
of water. The city built some pumping stations which drained the 
underground supply of water from plaintiff’s land and he asked 
damages and an injunction both of which were granted. The court 
recognized that ‘‘the letter of the law’’ as examined in the light of 
the cases in this state required a denial of recovery. The court even 
said that they were adhering to the old rule and gave the following 
reasons: 


A different rule would 
(1) prevent reasonable use and improvement 
(2) that without a grant or positive statute there can be no 
easement in one parcel of land for the subsurface support 
or supply of subsurface water in another parcel 


(3) that the percolation and underground flow of water are 
out of sight and their exact operation and courses are con- 
jectural and not susceptible of actual observation and proof 


(4) that damages, if any, are the remote or indirect consequence 
of lawful acts.”* 


They then stated that these reasons do not apply to these facts be- 
cause by pumping water and draining plaintiff’s land the defendant 
was engaged in an unreasonable use. 

The Wisconsin court in the Huber case seized upon the language 
sustaining the old rule and interpreted that to mean that the New 
York court was adhering to the old rule and so would they. However, 
five years after the Huber case the New York court was called upon to 
decide a case involving the pumping of mineral waters to market, 





20 Merrick Water Co. v. City of Brooklyn, 32 App. Div. 454, 457, 53 N.Y. 
Supp. 10, 12 (1898). 

21 47 App. Div. 371, 61 N.Y. Supp. 1005 (1900). 
22 164 N.Y. 522, 525, 58 N.E. 644, 645 (1900). 
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thus destroying the source of plaintiff’s percolating mineral waters.” 
The defendant was wasting much of the water. While there was a 
statute** involved the court held there was a cause of action set 
forth under common law because although: 


... & landowner may by pumps or otherwise draw on the waters 
percolating under the surface of his lands for a purpose naturally 
and legitimately connected with the improvement and enjoy- 
ment of his lands, even though it interferes with others, . . . an 
unreasonable attempt to force and increase the flow of such 
waters for the purpose of diverting them to some use entirely 
disconnected with such improvement and enjoyment, and 
whereby the flow of such waters under the lands of others is de- 
stroyed or diminished, may be restrained as unlawful.” 


Again in 1909” in an action involving the mineral waters problem 
the New York court had this to say about the Forbell case: 


That case laid down the rule of the reasonable use of percolat- 
ing waters . . . The adoption of this doctrine of a reasonable use 
of one’s property in subterranean percolating waters, to be 
measured by the rights and necessities of others, as a modifica- 
tion of the earlier rule, obviously, resulted from a consideration 
of the differing conditions of the age and of the possibilities of 
an unlimited and destructive use from modern engineering 
methods.?? 


From this we see that the Wisconsin court interpreted the Forbell 
case a good deal differently from the New York interpretation. In- 
deed the New York interpretation has been followed in many other 
jurisdictions.”* In some of the cases discussed a statute was involved, 
and we can see the development by the New York court of its com- 
mon law rules in order to uphold the statute. 

The Huber case discussed Indiana cases on the subject at length 
but again guessed incorrectly how later holdings would interpret the 
rule. The first case in Indiana involved a railroad which cut off under- 
ground springs that supplied plaintiff’s well.2® In holding that no 


*3 Hathorn v. Natural Carbonic Gas Co., 194 N.Y. 326, 87 N.E. 504 (1909). 


* N.Y. Laws 1908, c.429. 
“aor v. Natural Carbonic Gas Co., 194 N.Y. 326, 341, 87 N.E. 504, 510 


26 People v. The New York Carbonic Acid Gas Co., 196 N.Y. 421, 90 N.E. 
441 (1909). 

27 Td. at 431, 90 N.E. at 444. 

28 Gagnon v. French Lick Springs Hotel Co., 163 Ind. 687, 72 N.E. 849 (1904); 
Katz v. Welkinshaw, 141 Cal. 116, 70 Pac. 663 em); Bower v. Moorman, 27 
Idaho 162, 147 Pac. 496 (1915); Schenk v. City of Ann Arbor, 196 Mich. 75, 163 





N.W. 109 (1917); Ross v. Knox, 71 N.H. 249, 51 Atl. 910 (1902); Rothrauff v. 
Sinking Spring Water Co., 339 Pa. 129, 14 A.2d 87 (1940). 
2° New Albany & Salem Railroad Co. v. Peterson, 14 Ind. 112 (1860). 








498 WISCONSIN LAW REVIEW [Vol. 1953 


action lay against the railroad the court said that the law as to 
underground waters is not the same as that of rivers and flowing 
streams. It falls rather within the rule that the owner of the soil owns 
also everything below including the rock and venous earth, and the 
owner can use all that is there at his free will and pleasure, even to 
the point of cutting off his neighbor’s well. 

In Gagnon v. French Lick Springs Hotel Company® the hotel sought 
an injunction to restrain defendant from pumping the water of de- 
fendant’s own property which caused the water to stop flowing in 
the “healing’”’ springs of the hotel. The defendant could give no 
reason as to why he was pumping the water, and the plaintiff sug- 
gested that he was simply trying to force him to sell an interest in 
the hotel or to buy defendant’s property at an exhorbitant price. 
The injunction was granted, and the court recognized: 

The strong trend of the later decisions is toward a qualification 

of the earlier doctrine that the landowner could exercise un- 

limited and irresponsible control over subterranean waters on 
his own land, without regard to the injuries which might thereby 
result to the lands of other proprietors in the neighborhood. 


The court felt that the exceptions to the old rule were well founded 
in the case where the diversion is purely malicious and is detrimental 
to another proprietor. 


The Doctrine of Correlative Rights 


One state, having previously followed the common law rule, re- 
jected it and now distributes available supply of water among land- 
owners entitled.** The rule states that the rights of landowners sit- 
uated over a common basin, saturated strata or underground res- 
ervoir are coequal and correlative and landowners cannot extract 
more than their share of the water even for use on their own lands 
where the rights of others are injured thereby. 


Summary 

First we have the “English Rule’’ which states the absolute owner- 
ship of the waters beneath the surface. When the absolute rights of 
one owner conflict with the absolute rights of another, the person 
causing the injury must show an excuse. This limitation has taken 
various forms, e. g., reasonable use in connection with the land from 


30 163 Ind. 687, 72 N.E. 849 (1904). 

31 Jd. at 697, 72 N.E. at 852. 

32 The “English Rule” was laid down in Hanson v. McCue, 42 Cal. 303, 10 
Am. Rep. 299 (1871); the doctrine of correlative rights put the old rule to 
in Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663 (1903). 
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which it is taken; requirement that malice be lacking; and qualifica- 
tions where the rights of others are involved. These limitations were 
developed into the doctrine of ‘reasonable use.’’ California, having 
recognized that there might be situations where both land owners 
wanted to use the water reasonably, for use on their lands, and the 
water supply was insufficient for both, added the requirement that 
there must be apportionment of the water in such a situation. This 
latter modification became known as the doctrine of “correlative 
rights.”’ 

Rights in abstracto, as discussed above, can only be valuable if 
there is a concrete means of protecting them from destruction or 
diminution. Thus the second phase of our problem is to determine 
what the various jurisdictions have done to protect these rights. 


Diversions of Underground Streams 


The rights of property owners to underground streams are gen- 
erally governable by the rules of law applicable to surface water 
courses. 

It has been said that an underground current of water flowing 

in a well defined and well-known channel, the course of which can 


be distinctly traced, is governed by the same rules of law that 
govern streams flowing upon the surface of the earth.* 


The Huber case recognized that if subterranean waters flow in a 
defined channel, “the rules which govern the use of surface streams 
apply.’’*4 

Naturally, the problem in the early days was to show that the 
water was flowing in a “well defined and well known channel’ and 
for this the law found the presumption that underground waters are 
percolating.® 


Diversion of Percolating and Artesian Waters 


Suppose there is a saturated underground aquefer (or an artesian 
pool) located under the land owned by two men. Mr. A sinks a well 
to the depth of 50 feet and draws all the water he needs for his family 
and stock. Mr. B is planning to sink a well 200 feet to obtain water. 





33 3 FARNHAM, THE Law oF WATERS AND WATER Ricuts 2726 (1st ed. 1904), 
citing Wyandot Club v. Sells, 6 Ohio N.P. 64, 9 Ohio S. & C. P. Dec. 106; Saddler 
v. Lee, 66 Ga. 45, 42 Am. Rep: 62 (1880). 

* Huber v. Merkel, 117 Wis. 355, 357, 94 N.W. 354, 355 (1908). 

% “All underground waters are presumed to be percolating . . .”, 67 C. J., 
Waters § 248; Huber v. Merkel, supra note 34, “presumption . . . the waters 
are percolating until it is shown that they are supplied by a definite, flowing 
stream.” 
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This well will draw water from the common source and lower the 
water table below that level which will give A the water he needs. 
Can A enjoin B from digging his well? 

It is clear from the previous discussion of abstract rights that the 
“English Rule’’ necessarily precludes A from any relief except that 
he may dig deeper and pump harder and use any other means to in- 
crease his flow of water. This is highly unsatisfactory because of the 
added expense. No matter how we modify the situation with respect 
to B’s use of the water, A is without relief. Thus, whether B uses 
the water on his own land, sells it, wastes it, even where it is impos- 
sible for A to obtain water by going deeper, no recovery is possible. A 
easily could be put in a situation where he would be forced to abandon 
his farm if he were unable to obtain water. In an area where water 
is so short of supply such as the arid southwest, that the land can 
only support a limited number of people, this rule is strictly applied, 
except that Mr. A would be protected to B’s exclusion under the 
doctrine which protects the prior appropriator to the extent of his 
appropriation.* 

When our situation is viewed under the ‘‘American Rule’’ the use 
to which B puts the water will be of primary importance. If he uses 
the water off the land*’ or sells it for use by distant consumers** he 
will be enjoined from such use provided that A is damaged. How- 
ever, if B makes “reasonable’’ use of the water, the injury to A is 
not actionable.*® A use is reasonable when use is made of the water 
on the land from which it is drawn. Sale,“ distant use,“' drawing by 
high powered pumps, malice“ are unreasonable uses and will be 
enjoined provided, however, that the use by A is reasonable. 





* The doctrine of prior appropriation briefly holds that one first making an 
appropriation of water becomes entitled, as against all having or claiming in- 
terests later, to the exclusive use and control of the water to the extent of his 
appropriation. See 67 C. J., WaTErs § 409 (1934). 

37 Leading case is Forbell v. City of New York, 47 App. Div. 371, 61 N.Y. Supp. 
1005 (1900). See also Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663 (1903). 

38 Ibid. 

%® Uses for agriculture, manufacturing, irrigation and development of land for 
mining have been held reasonable. Schenk v. City of Ann Arbor, 196 Mich. 75, 
163 N W. 109 (1917); Erickson v. Crookston Waterworks, Power & t Co., 
100 Minn. 481, 111 N.W. 391 (1907); Hathorn v. Natural Carbonic Gas Co., 
194 N.Y. 326, 87 N.E. 504 (1909); See also 67 C. J., WaTers § 409 (1934). 

«© People v. New York Carbonic Acid Gas Co., 196 N.Y. 421, 90 N.E. 441 
(1909); flethern v. Natural Carbonic Gas Co., 194 N.Y. 326, 87 N. 'E. 504 (1909). 

4! Forbell v. City of New York, 47 App. Div. 371, 61 N.Y. Supp. 1005 (19038). 

« we v. New York Carbonic Acid Gas Co., 196 N.Y. 421, 90 N.E. 441 
(1909 

4 Village of Delhi v. Youman’ i" 50 Barb. 316, 45 N.Y. 362 (1871); Greenleaf 
Vv. Francis, 18 Pick. 117 (Mass. 1836). 
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When we apply the California rule to the situation we find that a 
reasonable use by A will prevent an unreasonable use by B.“ Priority 
of use is not a factor and reasonable use on overlying lands is para- 
mount to taking water for distant use. This is essentially the same as 
the “American Rule’’ but in a situation in which the available water 
is in short supply, the amount available will be apportioned between 
the overlying landowners.“ 

Where B wants to use the water reasonably on his property, just as 
A is doing, does B have to pay the expenses A incurs by going 
deeper to meet B’s 200 foot shaft? 

It is believed that as long as the water is used on his own land B 
cannot be enjoined from using the water nor suffer the expenses of 
A. The concept of co-equal right to a pool necessarily precludes the 
maintenance of a pool at one level to satisfy an existing user when 
other co-equal owners need the water. 

By simple physical laws water seeks its own level. The flowing of 
water into the lower stratums and artesian pools is governed by this 
law, and hence when water is drawn from the pool at a faster rate 
than it flows in, the “water table’ drops. This means that water is 
taken from under the adjoining owner’s land and if the injured party 
does not complain, the right to that amount of water might be ac- 
quired by prescriptive rights. California permits an action by the 
injured party to have his rights declared so that if in the future he 
wants to draw some water, the present user will not be able to assert 
greater rights through prescription.“ 

Effect of Malice 

States following the “English Rule’ have held that malicious in- 
tent to injure your neighbor gives rise to no cause of action for 
destruction of the neighbor’s well.” Although our court in the Huber 
case recognized the existence of much authority to the contrary they 
re-affirmed a previous case by saying: 

This court has recently and distinctly held that the exercise of a 


property right cannot be affected or curtailed by a malicious 
motive.*® 


“ Katz v. Walkinshaw, 141 Cal. 116, 74 Pac. 766 (1903). 

“ Hurcuins, SeLEcTED ProBLeMs IN THE Law or WATER RIGHTS IN THE 
West, U.S. Dept. or Ac., Misc. Pus., No. 418, pp. 181-182 (1942). 

“ See note 44 supra. 

‘756 Am. Jur., Waters § 121 (1947) citing only two states, Wheelock v. 
teen 70 Vt. 162, 40 Atl. 41 (1897); Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 


4s Huber v. Merkel, 117 Wis. 355, 363, 94 N.W. 354, 356 (1903); approving 
Metzger v. Hochrein, 107 Wis. 267, 83 N.W. 308 (1900), cited with approval in 
Graham v. Rakosi, 194 Wis. 110, 216 N.W. 140 (1927). 
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Metzger v. Hecrein*® was an action to abate a nuisance which con- 
sisted of an unsightly board fence erected on defendant’s property 
which shut off plaintiff’s view and reduced the value of her property. 
The court felt that there was no physical damage to the plaintiff’s 
property. They cited Wood on Nuisances®® Sec. 1 and said that: 


In applying that [rule] to any given state of facts, it must be 
kept in mind that the injury referred to, whether to property or 
the occupants thereof, is physical." [Emphasis supplied.] 


It seems clear to this writer that malicious waste of water that re- 
sults in destruction of the wells of adjoining owners and the reducing 
of available water supplies under his land to which the adjoining 
owner has a right is clearly physical damage.” 

The Vermont court has held the same way in a case involving 
underground water and stated that: 


. .. it may be laid down as a position not to be controverted, that 
an act legal in itself, violating no right, cannot be made actionable 
on the ground of the motive which induced it.™ 


But while a few states have taken this highly unrealistic position 
at least nine others, following the “English’’ view as to the law of 
underground waters, have found malice to be an actionable ground. 
When New York was still following the “English Rule’”’ they had 
already affirmed the idea that: 


. . . NO person can wantonly and maliciously cut off on his own 
land the underground supply of a neighbors’ [sic] spring or well 
without any purpose of usefulness to himself.™ 


An early Massachusetts case frequently cited in this area of the 
law held that one can dig a well on his property even though it 
diminishes the water in his neighbor’s well unless in so doing, he is 
actuated by a mere malicious intent to deprive his neighbor of 
water.** 

It takes a court of conscience to grant an injunction, and the result 
reached in the Huber case in terms of malice seems unconscionable. 





4° 107 Wis. 267, 83 N.W. 308 (1900). 

5° Woop, Tue Law or Nuisances (Ist ed. 1875). 

5! Metzger v. Hochrein, 107 Wis. 267, 270, 83 N.W. 308, 309 (1900). 

52 Especially in the light of the court’s own view of the property nature of 
water under one’s land. 

53 Chatfield v. Wilson, 28 Vt. 49, 57 (1885). 

4 67 C. J., Waters § 257 (1934), listing the states. 

5§ Village of Delhi v. Youmans, 50 Barb. 316, 320, 45 N.Y. 362 (1871). 

5 Greenleaf v. Francis, 18 Pick. 117 (Mass. 1836). 
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Although the words used in the Huber case indicate an adherence to 
the rule that where one is exercising an absolute right the law will 
not inquire into his motives, the decision in the case belies the prin- 
ciple because rights exist as a ground for a proper purpose and not 
as a cover for malice.*” 

In those states following the ‘‘American Rule’’ and its variation, 
malice is an element of the action which renders the use “‘unreason- 
able.’’®* 


Summary of Non-Statutory Law 


In diverting percolating waters the following is a summary of the 
best law as it appears to this writer. 

1. When a person taps an underground stream flowing in a defined 
channel the rights of all parties are determined by the law of surface 
streams and riparian rights. 

2. Where the prior appropriator uses the water for sale to a distant 
user and the subsequent appropriator uses the water in beneficial 
use of the land from which it is taken, the subsequent appropriator 
can take all the water necessary for his reasonable use and enjoin 
the prior appropriator from taking an amount which would deny him 
the amount necessary for his use. 

3. Where neither uses the water on the land from which it is taken, 
neither have any protected legal rights in the water. 

4. Where both use the water on the land from which it is taken 
there is a split in jurisdictions: 

a) Reasonable Use; under this view each party can take all the 
water he can use reasonably; 

b) Correlative Rights; under this view each party can draw only 
his share if there is not enough to go around. 

5. Where malice is the motivating factor in any situation the mali- 
cious intention bars rights. 


Statutory MATERIALS 
Waste 


When one’s land is situated over an artesian basin, along with 
many other landowners, he has the good fortune, in many cases, of 
not having to pump his water. Tapping the basin is all that is re- 
quired, and the water rises by hydrostatic pressure. If the wells 

57 In general, see discussion in 3 FanNHAM, THE Law or WATERS AND WATER 
Rieuts § 997 (1st ed. 1904). 

58 Barclay v. Abraham, 121 Iowa 619, 96 N.W. 1080 (1903); Stillwater Water 


Co. v. Farmer, 89 Minn. 58, 93 N.W. 907 (1903); Katz v. Walkinshaw, 141 Cal. 
116, 70 Pac. 663 (1902). 
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are kept covered, the pressure will be sufficient for all. If several 
wells, or if even one well is allowed to flow when not in use, the pres- 
sure is lowered throughout the basin and not only are the other 
owners damaged, but the artesian water allowed to flow freely is 
wasted. 

To remedy this situation many states have adopted the rather 
mild type of regulation declaring that artesian wells should be capped 
to prevent waste when the water is not being used.5® While the 
statutes that have been adopted are similar in purpose, the theory 
on which they are based and the sanction imposed has been varied. 

One group of states has declared uncapped artesian wells to be a 
nuisance. In this category is the California statute, as amended, pro- 
viding that the person responsible for the maintenance of the nuisance 
is guilty of a misdemeanor. 

Another example of the nuisance statute is the Michigan language 
which provides that in addition to allowing the well to flow the waste 
must be: 


. . unreasonable . . . to the depletion or lowering of the head or 
reservoir . . . to the detriment or damage of other wells. . . . 


The sanction in Michigan is somewhat broader in that it allows 
actions for abatement and all damages to the person injured that 
are allowed in other nuisance actions. Once a decree is entered declar- 
ing a particular well or use to be a nuisance, an unusual provision 
places the burden on the Michigan courts to: 


. . specify in some practicable manner the daily amount or 
volume of water that may be used or allowed to flow therefrom 
without violating such decree. . . .* 


Water conscious New Mexico has the most elaborate statutory 
provisions for the regulation of artesian wells.** Here the wasting of 
artesian water is a misdemeanor and also a nuisance.** The criminal 
penalty is a fine of not less than twenty-five dollars nor more than 
two hundred fifty dollars for each offense—each day constituting an 


5* California adopted a statute of this kind in 1878. Cal. Laws 1877-1878, 
CLITII, p. 195. 

oo} Cat. Gen. Laws act 528, § 1 (1937). 

61 Mic. Comp. Laws, § 692.201 (1948). Unreasonable uses of water are also & 
nuisance, § 692.202. 

® Micu. Comp. Laws, § 692.203 (1948). The California courts undertook a 
similar burden in Katz v. Walkinshaw, 141 Cal. 116, 70 Pac. 663 (1902) to allocate 
the water in a basin among the landowners i roportionately i in the case where 
there was not enough water to go around for all reasonable uses. 

8 With two Articles (12 and 13) of their statutes comprising some 17 pages of 
law. See N.M. Strat. Ann. (1941). 
«N. M. Strat. Ann. § 77-1208 (1941). 
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offense. To execute the law the state engineer has been given power 
to make reasonable regulations as to plugging the wells® and an 
artesian well supervisor is appointed in each county and paid by a 
property tax in the county, to enforce the law.” When a flowing well is 
found and the owner notified, he has ten days to cap it or the state 
will cap it for him and their expense becomes a lien upon the land.** 

The State of Washington requires capping from the middle of 
October to the middle of March.®* The penalty for violation is a 
fine not exceeding two hundred dollars “for each and every of- 
fense.’’?° In addition, the neighbors living within a five. mile radius 
may enter the land, cap the well and the expenses incurred will be a 
lien upon the well and enough land around it to cover the cost. The 
lien can be foreclosed in a civil action in any court of competent 
jurisdiction.” 

Minnesota simply states that: 

For the conservation of the underground water supplies of the 


state, the commissioner is authorized to require the owners to 
control artesian wells to prevent waste.”? 


Chapter 29 of Title 89 of the Montana Revised Codes is very 
neatly entitled, ‘“Conservation of Underground Water.’’ Recognizing 
the need for control in this field the act was adopted in 1947. The 
policy was to “prevent waste of underground waters.’’” 

No person owning or controlling an artesian well shall suffer or 


permit the water thereof to flow to waste except... , to be taken 
. .. for beneficial purposes.” 


As with New Mexico, the state engineer has been given the burden 
of administering the act, and hearings can be held on his own motion 
or on the motion of neighboring users to determine whether the use 
of the water complies with the act.”® 





% N. M. Stat. Ann. § 77-1212 (1941). 

® Td. at § 77-1204. 

$7 Td. at § 77-1203. 

88 Td, at § 77-1208. 

6° Wasu. Rev. Stat. Ann. § 7404 (1932). 

7 Td. at § 7406. 

” Td. at § 7407. 

n — Srar. § 105.51 (1949). Violation of the act is a ‘gross’ misdemeanor, 


§ 105. 


% Mont. Rev. Copes Ann. § 89-2908 (1947). 
% Td. at § 89-2904. 
% Id. at § 2904. Violations of the act constitute a misdemeanor, § 89-2906. 
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Wisconsin History 

With various states concerned with the regulation of underground 
water resources, it is little wonder that Wisconsin also passed a 
statute in 1901 attempting to alleviate the injury done to adjoining 
landowners when one user allows his well to flow freely without using 
it beneficially. Section 2 of the act provided: 


Any person who shall needlessly allow or permit any artesian 
well owned or operated by him, to discharge greater quantities 
of water than is reasonably necessary for the use of such person 
so as to materially diminish the flow of water in any other 
artesian well in the same vicinity, shall be liable for all damages 
which the owner of any such other well shall sustain.” 


The inherent flaws in this statute are at once apparent to the 
careful reader. This writer sees three inherent weaknesses: 


1) Making an action depend on whether the flow is “reasonably 
necessary’’ to the owner of the well. 

2) Making the action depend on whether the flow ‘materially 
diminishes’ the flow in other wells. 

3) Providing as a sanction a private right for damages very 
difficult to ascertain. 


In the statutes examined existing in other jurisdictions these pro- 
visions are absent or modified by existing law.7”7 The Wisconsin act 
has no definitions nor policy section. It places too great a burden 
upon the courts, and poor choice of words makes it unnecessarily 
vague. 

The court in the Huber case gave many indications of their dis- 
pleasure with the wording of that statute. At one point they state 
that: 

It does not even pretend to conserve any public interest. Upon 

its face its purpose is to promote the welfare of one citizen by 

preventing his neighbor from using his own property.”* [Em- 
phasis supplied.] 


As to the sanction provided in the statute, the court fully recognized 
that one distinction between their holding and the holding of the 
Indiana court on “somewhat similar’ questions was the fact that 





™ Wis. Laws 1901, c. 354. 
™ The Michigan statute alone is similar to this act but it is modified by (1) 
the court adopting the ‘American Rule” and (2) the burden is placed on the 
court to administer the division of water supplies. 
7 Huber v. Merkel, 117 Wis. 355, 366-67, 94 N.W. 354, 358 (1903). 
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the Indiana cases involved “criminal’’ statutes.”* The court says 
further: 

It is to be noticed, also, that both the [Indiana] laws are framed to 

protect public rights and interests, and not private rights. . . .* 

The opposite situation to allowing your artesian well to run freely 
and wastefully is te put a pump down into the reservoir and draw 
out a great deal, although putting it to a good use. In 1891 Indiana 
passed a statute regulating the artificial means by which the flow of 
natural gas is increased.*' The regulation was necessary to protect 
all the owners of the land situated over the saturated area. The 
Indiana court held this statute valid** and the Wisconsin court used 
the opinion to strengthen its position (although the holding was 
opposite). The Indiana court had said that the difference: 

. .. between natural gas and underground waters, . . . is so marked 

that the principles which the courts apply to questions relating 

to the latter are not adapted to the adjustment of the difficulties 

arising from conflicting interests in this new and peculiar fluid.* 

The only distinction between natural gas and water which the 
Indiana court found “so marked’’ was that natural gas: 

... is not generally distributed, and, so far as now understood, it 

can be used for but few purposes; the most important being that 

of fuel. Its physical occurrence is in limited quantities only, 

within circumscribed areas of greater or less extent. * 

Thus there are two distinctions: 1) gas is not generally distributed 
and 2) it occurs only in limited quantities. 

The regulatory statutes dealing with artesian water are predicated 
upon these very same concepts. While water can be said to be gen- 
erally distributed, an unreasonable and wasteful use by one party 





7 Huber v. Merkel, 117 Wis. 367, 94 N.W. 358 (1903). 

8° Td. at 368, 94 N.W. at 358. This writer feels that in any statute dealing with 
this type of problem two sections are imperative: (1) Waste Forbidden. For the 
conservation of underground water supplies of the state, the Public Service Com- 
mission is authorized to require the owners to control artesian wells to prevent 
waste. (2) Waste Defined. For the purposes of this act, waste is defined as causin, 
or permitting any artesian well to discharge unnecessarily upon the surface o 
the ground, unless said waters are to be placed to a beneficial use under the con- 
stant supervision of the person using such water. 

8! Ind. Laws 1891, c. 89. “It is hereby declared to be unlawful for any person 
... to use any device . . . that shall have the effect of increasing the natural flow 
of natural gas from any well... .” 

® Manufacturers Gas & Oil Co. v. The Indiana Natural Gas & Oil Co., 155 
Ind. 461, 57 N.E. 912 (1900). 

% Td. at 468, 57 N.E. at 915; language cited with approval in Huber v. Merkel, 
117 Wis. 355, 369-370, 94 N.W. 354, 359 (1903). 

* Manufacturers Gas & Oil Co. v. The Indiana Natural Oil & Gas Co., 155 
Ind. 461, 468, 57 N.E. 912, 915 (1900). 
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can deprive another landowner of the “general distribution’ under 
his land. The fact that water supplies are becoming limited in quan- 
tity is indisputable, and by adopting the flat statement by the Indiana 
court the Wisconsin court was assuming the very point to be proved. 
The distinction is, in short, one of words, and if the Wisconsin court 
was aided by the language of the Indiana court perhaps they have 
adopted a new rule of law called aider by language. 

As was pointed out earlier, the basic inconsistency in saying that 
a person has a property right in underground water that cannot be 
taken without compensation is that when he exercises it to the 
detriment of his neighbor, he is actually taking his neighbor’s prop- 
erty without compensation. 

This basic proposition is bolstered by an excellent expression by 
the Indiana court when dealing with that argument. It stated: 

This is but to say that one common owner may divest all the 

others of their rights without wrongdoing, but the lawmaking 

power cannot protect all the owners in their enjoyment without 

violating the constitution of the United States.® 

One last point needs be considered about the Huber case. The 
court made the general statement that: 

In this state, both by the constitution and judicial decisions, it 

is settled that those parts of the common law which were in 

force at the time of the adoption of the Constitution and were 

not inconsistent therewith remained in force until changed by 

the legislature. 


The first case dealing with the law of underground waters was the 
English case previously referred to.*” This case was decided in 1843, 
a mere five years before the adoption of the Wisconsin Constitution. 
Although many American states had followed the rule stated in that 
case, they made a complete reversal when it became clear that the 
secretness and occultness of underground water could hardly stand 
as a basis of judicial opinion in the face of modern engineering and 
geological science. It seems to this writer that the American courts’ 
determination as to what is the common law, based on American 
physical conditions and modern engineering science, is of greater 
force than the few English precedents; and Wisconsin is free to adopt 
a new rule of law without doing any violence to this constitutional 
provision. 

* Manufacturers Gas & Oil Co. v. The Indiana Natural Oil & Gas Co., 155 
Ind. 461, 473, 57 N.E. 912, 916. 

8 Huber v. Merkel, 117 Wis. 355, 364-365, 94 N.W. 354, 357 (1903); citing 


Wis. Const. ArticLe XIV, § 13, and Coburn v. Harvey, 18 Wis. 156 (1864). 
87 Acton v. Blundell, 12 M.W. 324, 152 Reprint 1223 (1843). 
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Diversions of Underground Water 


If we are going to use our water resources economically, it is easy 
to see the need for the prevention of waste. It is not as easy, however, 
to see the need for regulating the use of the water as between adjoin- 
ing private owners; and yet without some regulatory mechanism, 
our conservation program is useless. For while waste is an important 
factor, it is not as destructive as ruinous exploitation. It is not sur- 
prising that in areas which have a salt water problem, such as Hawaii 
and the four ocean counties of New York, regulations as to use have 
quickly developed.** These two areas have had an interesting history 
in the field of water regulation. 


New York 
In 1908 New York passed ‘‘an act for the protection of the natural 
mineral springs . . . and to prevent waste and impairment of its 


natural mineral waters.’’*® The prohibitions contained in the statute 
were directed at the acceleration or increasing the flow of percolat- 
ing waters from wells bored into rock by pumping. The first section 
forbade pumping absolutely and without qualification. The second 
section forbade pumping when the result would be to impair the 
natural flow in an adjoining landowner’s well. The third section 
forbade increasing the flow artificially when the object was to extract 
the carbonic gas for purposes of sale. 

The only one of the sections that was held valid was the third 
because: 


As we have seen, the landowner has no vested right naturally 
and unreasonably to force the flow of percolating waters for the 
purpose of marketing them, or for any purpose not connected 
with the use or enjoyment of his land.*° 


The court saw that this was not a new declaration of law, but rather 
a reassertion of their newly found doctrine of “reasonable use.’’ How- 
ever, as an indication of what they were thinking, the court added 
dicta: 

. .. I should have no doubt that the latter [third section] was 


within the powers of the legislature, even if it was a new step in 
the realm of police or regulative legislation.” 





88 N.Y. Laws 1908, c. 429; N.Y. Laws 1933, c. 563; Hawaii Laws 1927, c. 222. 
8 N.Y. Laws 1908, c. 429. 
% Hathorn v. Natural Carbonic Gas Co., 194 N.Y. 326, 87 N.E. 504 (1909). 


" Td. at 343, 87 N.E. at 510; cases cited in the police power discussion included 
190 Goo v. State, 147 Ind. 624, 47 N.E. 19; Ohio Oil Co. v. Indiana, 177 U.S. 
1900). 
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The constitutionality of the statute was again tried in People »v. 
New York Carbonic Acid Gas Co.* In this case the defendants denied 
the allegation that their pumping had any connection with the lower- 
ing of the water in adjoining springs. When defendant offered ev- 
idence to show no connection, it was excluded. This was held to 
be error and the court read into the statute an intent to regulate 
only the conflicting rights of the landowners who derived enjoyment, 
or profit, from the use of these waters. The court added: 


. . . but the state could not, under the plea of protecting its 
natural resources, arbitrarily, arrest the want of the defendants 
and deprive them of the right to prosecute a lawful business, 
whatever its effect upon the subterranean mineral waters and 


gases.** 


The case of Lindsley v. Natural Carbonic Gas Co.“ reached the 
Supreme Court of the United States involving the same New York 
statute. They held that it violated no provision of the federal con- 
stitution and added: 


It is to prevent or avoid the injury and waste suggested that 
the statute was adopted. It is not the first of its type. One in 

rinciple quite like it was considered in Ohio Oil Co. v. Indiana.® 
Emphasis supplied.] 


The case to which they referred mirrored almost exactly the facts 
contained in the Lindsley case with one difference. Whereas in the 
Ohio Oil case it was natural gas and oil that was commingled, in the 
Lindsley case it was carbonic acid gas and water. In the former case, 
the owner attached value to the oil and let the gas escape into the 
air; in the latter, the owner attached value to the acid gas and let 
the water flow away on the surface. The Indiana statutes® prevent- 
ing that waste was held constitutional by the United States Supreme 
Court. The statute was attacked as divesting private property with- 
out due compensation but the court rejected this contention holding 
that on the contrary it was: 


... & Statute protecting private property and preventing it from 
being taken by one of the common owners without regard to the 
enjoyment of the others.*’ 








2 196 N.Y. 421, 90 N.E. 441 (1909). 
% Td. at 435, 90 N.E. at 445-446. 

* 220 U.S. 61 (1911). 

% Td. at 74; Ohio Oil Co. v. Indiana, 177 U.S. 190 (1900). 
% Ind. Laws 1893, c. 36. 

87 Ohio Oil Co. v. Indiana, 177 U.S. 190, 210 (1900). 
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The Supreme Court clearly pointed out the dilemma which the at- 
tackers faced: 


If the right of the collective owners of the surface to take from 
the common fund, . . . does not create a property interest in 
the common fund, then the statute does not provide for the tak- 
ing of private property without compensation. If, on the other 
hand, there be . . . a right of property, . . . there must arise the 
legislative power to protect the right of property from destruction.” 
[Emphasis supplied.] 


In 1933 facts were presented to the New York legislature by the 
Water Power and Control Commission and the United States Geo- 
logical Survey which indicated that the underground waters under 
Long Island were being depleted. This depletion was threatening the 
adequacy of the water supply for domestic consumption. The leg- 
islature promptly adopted a statute to cope with this problem: 


. .. made in the exercise of the police power of the state and its 
purposes generally are to protect the public health and public 
welfare in conserving the supply of water for domestic consump- 
tion.** 


This statutory expression of concern with the problem of water 
supply became Article 11 of the New York Conservation Laws enti- 
tled “‘Water Supply.”’ The key provision is that: 


No person . . . shall hereafter install or operate any new or addi- 
tional wells in the counties of Kings, Queens, Nassau or Suffolk 
... to withdraw water from underground sources for manufactur- 
ing or industrial purposes . . . where the capacity . . . is in excess 
of one-hundred thousand gallons a day without first obtaining 
the approval of the commission.!° 


The figure of one-hundred thousand gallons per day as a practical 
matter does not limit in any way domestic consumption or normal 
farm use.!% 

No property right in the water is obtained, however, even by com- 
pliance with the statute. In New York Water Service Corp. v. Water 
Power & Control Commission’ the plaintiff received permission from 
the commission to dig as many wells as was necessary to supply its 
consumers. Four years later, on its own motion, the commission 





% Ohio Oil Co. v. Indiana, 177 U.S. 190, 210-211 (1900). 
* N.Y. Laws 1933, c. 563. 
100 N.Y. ConsERVATION Law, § 521-a. 


1 The act specifically exempts inter alia ‘use of water for agricultural pur- 
poses.” N.Y. Gteemeaten Law § 521-a. 


189 N.Y.S. 2d 299 (1939). 
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rescinded the order. The plaintiff then claimed that the subsequent 
order deprives him of a property right created by the previous order. 
The court rejected this contention on what seemed to be two grounds: 
1) it was beyond the power of the commission to let the plaintiff 
determine the necessity for further wells and 2) that the original 
order: 
... even in form, not only created no rights in physical property, 
but no right to do anything or to possess, create, enjoy, prevent, 
or destroy anything. No right was granted which partook the 
aspect of property. [Hence the right was taken away.]'* 


No case involving the constitutionality of the statute could be 
found, and this fact leads this writer to the conclusion that the water 
law of New York, in terms of legislative authority to conserve, has 
been settled by the previous fight over mineral waters. 


Hawaii 


In 1927, the Territorial Legislature of Hawaii was advised by the 
Honolulu Sewer & Water Commission that the water resources within 
the District of Honolulu were limited and would not increase with 
the growth of population. They promptly adopted a statute on the 
basis that: 

. .. the health and general welfare of the public will require that 

the manner and extent of the development, conservation, use 

and control of the water resources . . . should be . . . regulated by 
governmental authority. . ..'% 


Section 5 of the act provided that: 


... it shall be unlawful for any person to sink . . . any new artesian 
well in the District of Honolulu . . . except under . . . a permit 
. . . from the commission.!% 


Very shortly after the statute was adopted, the City Mill Company 
filed an application with the commission for permission to sink a 
new artesian well in order to furnish water to a large number of 
houses, cottages, stores and apartment buildings. The commission 
denied the application because more water was being tapped from 
the basin already than what was filtering in by natural processes. 
New wells would further decrease the supply to the extent that the 
salt content would be increased to the point as to make all the water 
in the basin non-potable. 





103 9 N.Y.S. 2d 299, 301 (1939). 
1% Laws of Hawaii 1927, c. 222. 
108 Ibid. 
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The court declared the statute unconstitutional, but it was very 
careful to point out that: 


This is not a controversy concerning the power to regulate. It is 
solely a controversy with reference to the power of the Territory 
to entirely prohibit the digging of the proposed well.’ 


This indicates that the court was worried about the fact that other 
users could keep right on using the water and stated: 


However broad and far-reaching the police power may be, it 
cannot, we think, be deemed to justify, under the showing made 
in this case, the prohibition of the appellants proposed well 
while at the same time permitting all existing wells to continue 
to be operated without diminution.!” 


While at first blush this case seems to severely limit the right to 
regulate underground water, close examination reveals that it is 
simply a logical conclusion to be drawn from the doctrine of ‘‘cor- 
relative rights.’’ The court adopted this view of underground waters 
and recognized that ‘each should exercise his right as not to deprive 
others of their rights in whole or in part.’’!%* 

We can now see the importance of the California rule of “correla- 
tive rights’’ when operating in a practical situation. The land owners 
have a co-equal right to their share in the artesian pool, and nothing 
can deprive them of their share save their own consent. 

Would this rule apply to underground percolations which are not 
formed in artesian pools? There is very little chance that it would 
apply. Certainly the above discussion clearly indicates that New 
York would not follow it; and the Hawaiian court, on at least one 
occasion in their opinion, used this idea to distinguish the old English 
and early American rule. 

Wisconsin History 

In 1945 the Wisconsin legislature delegated to the State Board 
of Health the power to regulate the construction of new wells which 
draw in excess of 100,000 gallons per day.'*® The section has the rather 
peculiar limitation that the Board of Health must first find that the 
proposed withdrawal will ‘‘adversely affect or reduce the availability 
of water to any public utility in furnishing water to or for the pub- 
lic.’’""° The major weakness in terms of conservation and economic 
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a —"*. Mill Co. v. Honolulu Sewer & Water Comm., 30 Hawaii 912, 945-46 
107 Td. at 946, 
108 Td. at 925. 
109 Wis. Laws 1945, c. 303; now Wis. Star. 195i, § 144.08 (7). 
10 Wis. Laws 1945, c. 303; now Wis. Star. 1951, § 144.03 (8). 
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use is the limitation quoted above. A recent recommendation by the 
Joint Legislative Council, if adopted, will narrow this limitation by 
adding (to the list of those who must be adversely affected) the re- 
quirement that when ten or more owners of individual wells are 
affected approval shall be withheld or limited. This addition in no 
way affects the constitutionality of the statute because the police 
power is being used to conserve water supplies and protect the “‘pub- 
lic health, comfort, welfare and safety.’’!™ 


GENERAL CONCLUSIONS 


The modern day trend toward conservation of our natural re- 
sources, regardless of form, necessarily demands that our important 
water resources be used economically only. It was indeed unfortunate 
that the law of underground water began its development before 
modern engineering science gained knowledge of its movements."? 
This accident developed legal concepts which no longer adequately 
reflect our scientific knowledge and ought to be dropped. 

With full development of our resources, without waste, as our goal, 
the legal problem which faces us is not the question of desirability 
of regulation. Our problem is to find the best method of regulating 
without doing violence to the rights of private owners. Many of the 
extreme methods used, such as declaring all water to be owned by 
the state,"* or declaring it held in trust for the people of the state,!™4 
or declaration of property rights not to be disturbed by statute or 
malice,* have their root in the court-made law based on erroneous 
scientific and economic materials. What is needed is a reasonable 
regulatory mechanism, designed to protect rights and uses as between 
individual owners for the benefit of the entire state. A proposed 
statute, appearing in this Review,"® is designed to effectuate this 
policy. 

The constitutionality of a statute of this kind gives us little diffi- 
culty under the weight of authority in the United States. The public 
at large, as well as adjoining landowners, have an interest in the 
preservation of the natural resources of land. If this is true with re- 





11 Wis. Stat. 1951, § 144.03 (6). 

12 “The physical laws governing the movements of ground waters are well 
established, and relatively —< engin investigations will determine the 
direction of ground-water motion. . ce be, of Am. Soc. of Civil Engineers, 
No. 10 (Dec.), p. 1687 (1939). 

13 Ore. Laws 1909, c. 221, Ore. Cope ANN. § 47-403 (1930); N.M. Srart. 
Ann. § 77-1101 (1941). 

14 Wash. Laws 1945, c. 263. 

115 Huber v. Merkel, 117 Wis. 358, 94 N.W. 354 (1903). 

116 Coates, Legal Control of Water Resources, 1953 Wis. L. Rev. 256, 275-281. 
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gard to natural gas, oil and timber, it applies a fortiorari to water 
resources. This public interest is sufficient to justify appropriate 
legislation to prevent exploitation and waste by the owner of the 
land under which water happens to be found."” 

From the general discussion dealing with the three common law 
rules, the difficulty in which the courts have found themselves when 
attempting to effectuate justice among landowners can readily be 
seen. This difficulty was magnified when legislation appeared de- 
signed to conserve resources and prevent waste. It seems best, to 
this writer, that the courts forget all the common law distinctions as 
to “reasonable use’’ and “correlative rights’ and recognize the need 
which prompts legislative action. Landowners’ rights can be ade- 
quately protected by the usual tests applied in cases of regulations 
promulgated by the independent administrative agencies. 


Davin Leo UELMEN 





117 In general see 24 A.L.R. 307 (1923). 
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JUDICIAL REGULATION OF THE RAILWAY 
BROTHERHOODS’ DISCRIMINATORY PRACTICES 


There appears in the Bible this bit of philosophy from the Sermon 
on the Mount: ‘‘No one can serve two masters; for either he will 
hate the one and love the other, or he will be devoted to the one and 
despise the other.’’! This philosophy is relevant to the problem of 
discriminatory practices against fellow Negro employees by certain 
white railway brotherhoods. Although limited primarily to the rail- 
way industry, within this industry this acute problem has caused 
much bitterness.? It is the practice of the four largest brotherhoods 
to entirely exclude Negroes from membership, either by constitu- 
tional ban or the use of the “‘blackball.’”* 

In one sense of worker-management relations, a union or Brother- 
hood is somewhat akin to the principal-agent relationship; it is an 
agent organized‘ and obligated to safeguard and further the interests 
of those whom it represents, to express their wishes and to carry out 
their desires. As Justice Burton said in the recent Huffman case: 
“The bargaining representative, whoever it may be, is responsible to, 
and owes complete loyalty to, the interests of all whom it repre- 
sents.’’“* The Negro has no membership within the Brotherhood, but 
must still rely on it for representation at the bargaining table.’ As a 


1 Matthew 6:24, Revised Standard Version. 

2 In September 1943 hearings were held before the President’s Committee on 
Fair Employment Practices. Charges had been made involving discrimination 
by 23 vulbende and 14 labor unions. The Committee ordered 22 major railroads 
and seven railway labor unions to end “discrimination against Negroes in em- 
ployment, u ing and membership.” Most of them refused to comply with 
the order. 1 YEARBOOK OF AMERICAN LaBor 400 (1945). 

3 Until recently, the “Big Four’ railway labor unions, Brotherhood of Loco- 
motive Firemen and Enginemen, Brotherhood of Locomotive Engineers, Order 
of Railway Conductors and Brotherhood of Railroad Trainmen, had complete 
constitutional bars to admission of Negroes. To meet the Fair Employment 
Practice laws in some of the states, the unions were forced to amend their con- 
stitutions so that restrictive provisions would not be operative in these states, 
but Negroes are still kept out by use of the “blackball’” by the union members 
when considering an application. Other labor organizations have allowed Negroes 
to join only local auxiliary unions dependent for their representation upon the 
officers of the white local. 

4 Most of the railroad brotherhoods were originally organized as fraternal 
benefit societies which, during their early years, acted primarily to aid widows, 
orphans and others who lost their means of support through accidents or injuries 
incurred while working for the railroads. Only in the later years were they iden- 
tified as labor organizations. Hearings before a Special Subcommittee of the Com- 
mittee on Education and Labor on H.R. 4458, 81st Cong., Ist Sess. 190 (1949). 

# Ford Motor Co. v. Huffman, 345 U.S. 330, 338 (April 6, 1953). See note 91 
infra. 

5 As one writer put it: “To exclude a man from a club may be to deny him 
pleasant dinner companionship, but to exclude a worker from a union may be to 
deny him the right to eat.” Summers, The Right to Join a Union, 47 Cou. L. 


Rev. 33, 42 (1947). 
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result, at least two principals are to be represented by the same union, 
one being the majority within the union itself, the other being a minor- 
ity either within or without the union proper. When members within 
the union indicate a policy, as they have in the railway industry, of 
excluding Negroes from membership, they will also expect their bar- 
gaining representatives to gain a favored position for the white 
worker. This attitude has in some cases resulted in an attempt to 
deprive the Negro of his job and seniority rights and even to obtain 
his discharge; this has been countered by litigation by the Negro 
minority attempting to protect its rights.® 

Can we expect these unions to serve equally both principals, one 
a majority, the other a minority, with interests and policy often 
adverse to each other, without being “devoted to the one and despis- 
ing the other’’? Yet both the legislative and judicial branches of the 
federal government have not fully taken account of the philosophy 
quoted above. Congress has, without more, indicated by the Railway 
Labor Act’ that the Brotherhood is to be the “representative of the 
craft or class,’’* and the Supreme Court has said this representation 
must include all “‘without hostile discrimination.’””* To see how far 


* From the proceedings of the 32d convention (1931) of the Brotherhood of 
Locomotive Firemen and Enginemen: “All of these delegates and general chair- 
men share the opinion mutually with this committee, that the N is an un- 
desirable in our particular vocation, therefore, should be supplanted by a white 
man in all instances.” Hearings before a Subcommittee of the Committee on Labor 
and Public Welfare on S. 3295, 81st Cong., 2d Sess. 251 (1950). é 

Normally only three courses are open to a minority group to redress grievances 
with the union: 1. Remedies within the union itself (here completely non-existent) ; 
2. Action before one of the administrative agencies (here usually ineffective) ; 
and 3. Resort to the state and federal courts. 

7 45 U.S.C.A. § 151, et. seg. For a brief history of Railway Labor Legislation, and 
the background preceding the Railway Labor Act of 1926, as amended in 1934, 
see 16 N.M.B. Ann. Rep. 14 (1950). For a history of the Act itself see id. at 8. 

§ 45 U.S.C.A. § 152, Fourth. The Railway Labor Act likewise imposes on the 
employer an “affirmative duty to treat only with the true representative, and 
hence the negative duty to treat with no other.” Virginian R. v. System Federa- 
tion, 300 U.S. 515, 548 (1937). The net result is that the employer and certified 
union control the bargaining processes, and minorities within other unions or 
not members of any union are completely dependent +o the certified union to 
represent them. Cf. Williams v. Yellow Cab Co., 200 F.2d 302 (3d Cir. 1952), 
discussed in note 98 infra. 

* Steele v. Louisville & N. R.R., 323 U.S. 192, 203 (1944). Congress basically 
sanctioned majority rule without expressly safeguarding minority interests. The 
Supreme Court in the Steele case read into the Act a protection of minority 
rights, enforceable in the courts. In general, Congress has been “reluctant to 
interfere in the internal workings of labor organizations.” Letter to the writer 
from Jock Hoghland, Assistant General Counsel for the House Committee on 
Education and Labor, dated March 25, 1953. 

See 29 U.S.C.A. § 158 (1952 Supp.) and 45 U.S.C.A. § 152 Eleventh(a) (1952 
Supp.), where Congress in the Ta: t-Hartley law and the 1951 Amendment to 
the Railway Labor Act, respectively, provided for union shop agreements but 
with certain provisos regulating employee discharges under a union shop agree- 
ment when membership in the union was not open freely to that employee. The 
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the United States Supreme Court has gone in its attempt to prevent 
this discrimination of interests, is the purpose of this comment. To 
understand this problem in its proper context it is necessary to pro- 
vide a brief resume of the historical background of the two leading 
Supreme Court decisions in this field. 


Background of the Steele Decision 


Beginning in the early days of the railroad in the Southeastern part 
of this country, with equipment of a primitive nature, white men 
were employed as engineers, charged with the responsibility of op- 
erating locomotives. With few exceptions, the fireman who shoveled 
coal into the furnace and performed other unskilled duties was a 
colored man with little responsibility and arduous duties. ‘To this 
extent the description of a strong back and a weak mind is not 
inept.'° The average fireman was illiterate, but reliable, and there 
existed a state of co-operation and mutual respect, developed during 
years of constant and close association, between the engineer and 
his often personally chosen fireman. This condition prevailed through 
the gradual development of the steam locomotive. At this early 
stage, the fireman had no seniority or other employment rights, and 
ordinarily received less pay than his white counterpart." 

In 1918, when the railroads were under government control, the 
Director General of Railroads issued General Order 27, which was 
basically designed to equalize wages between Negroes and whites 
occupying the same type of job. In the following year, the white fire- 
men and enginemen were finally able to obtain some of the benefits 
of collective bargaining agreements; resultant seniority rights were 
established between the employees and the railroads, no distinction 
being made between white and colored firemen. Apparently colored 





only current legislation relating to internal control of unions is H.R. 3146, in- 
troduced February 18, 1953. The pertinent part would require the NLRB to 
take a secret strike ballot when requested by the union and make it an unfair 
labor practice for the union to strike unless a majority of all employees has 
secretly voted to strike. 

10 In his testimony before the Senate Committee, Mr. Mitchell, Labor Secre- 
tary of N.A.A.C.P., stated: “In the South, as long as the = of the firemen on 
the railroads were the dirty jobs, where you had to shovel coal and break your 
back doing it, nobody contested the right of colored people to that kind of work. 
But it was when the improvements began to take place, when the jobs became 
more desirable and when the depression was upon us, when the people were not 
as selective about the kind of work they would take, that discrimination began 
to creep in.’’ Hearings, supra note 6, at 247. 

11 Most of the preceding paragraph is paraphrased from Judge Hutchenson’s 
excellent discussion in Rolax v. Atlantic Boast Line R.R., 91 F. Supp. 585, 586 


(E.D. Va. 1950). 
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firemen seldom if ever are promoted to the position of engineer,’ it 
being filled solely by white employees recruited from the ranks of 
firemen. On some railroads, firemen are required to take an examina- 
tion for promotion to the position of engineer after about three years 
of service as a fireman, such experience being necessary to develop 
a competent engineer. The white men who passed the examination 
were promoted; those who couldn’t pass within the time specified 
were discharged. As a result, colored firemen in a considerable num- 
ber acquired seniority rights superior to those of incoming white 
firemen,'* thereby becoming entitled to preferred job assignments. 
Being ineligible for further promotion, there had accumulated by the 
late 1920’s so many of these colored firemen, that a block was effec- 
tively created which made it difficult for new white firemen to gain 
the needed experience within a reasonable time. To meet this condi- 
tion agreements were entered into between the Brotherhood and the 
railroads, under which two-thirds of the available jobs were given to 
colored or non-promotable firemen and the remainder to white or 
promotable firemen, this arrangement continuing until 1941 with 
but local modifications in percentage. 

On March 28, 1940, the Brotherhood demanded the carriers mod- 
ify their contracts to make the ratio half and half. The carriers at 
first refused,* but the Brotherhood invoked the services of the Na- 
tional Mediation Board, and after protracted meetings the carriers 
agreed to the change embodied in the ‘Southeastern Carriers’ Con- 
ference Agreement of February 18, 1941,’’"* which shortly was mod- 
ified to make it clear the ‘‘phrase ‘non-promotable firemen’ . . . refers 
only to colored firemen.’’* This contract was part of a campaign 
conducted for some time by the Brotherhood to eliminate Negro 

12 The complaint in Steele v. Louisville & N. R.R., 245 Ala. 113, 117, 16 So.2d 
416, 418 (1944), put it clearly: ‘““By traditional and universal railroad practice in 
the United States Negro firemen arbitrarily are never promoted to engineers 
regardless of knowledge, experience, competency, and worth.” 

% Brotherhood v. Tunstall, 163 F.2d 289, 291 (4th Cir. 1947). 

1 These agreements classify the white fireman as promotable and the Negro 


fireman as oe, such classification being used regardless of personal 
qualifications. Brotherhood v. Tunstall, 69 F. Supp. 826, 828 (E.D. Va. 1946). 

48 The carriers reply included: ‘‘As we said to you, these people are citizens of 
the country; it is necessary that they make a living; colored people are patrons 
of the railroads, and, in our opinion, we should not by agreement entirely exclude 
them from employment in positions which they have occupied and filled over the 
years.” Brotherhood v. Tunstall, 163 F. 2d 289, 291 (4th Cir. 1947). 

16 For a discussion of the hearings before the President’s Committee on Fair 
Employment Practices involving Railroad discrimination and the Southeastern 
Carriers agreement see: 1 YEARBOOK OF AMERICAN LaBor 398-400 (1945). See 
also, 4 Law. Guitp Rev. No. 2, 32 (1944). 

17 Brotherhood v. Tunstall, 163 F.2d 289, 292 (4th Cir. 1947). 
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firemen from the railroads.'* Prior to the first collective agreement 
about 85% of the firemen on these railroads were Negroes, but this 
has now been decreased by agreements and the failure to hire new 
Negroes so that today there is less than 35% generally’® and in some 
cases less than 5%.”° In 1942, because of the labor shortage, the 
Coast Line Railroad arranged to hire several students, some of whom 
were Negroes. The Brotherhood threatened to strike if the Negroes 
were not discharged, but compromised the issue at the request of 
the government as a strike was not practicable at this time.’ A 
series of cases (discussed below) was instituted by the Negro firemen 
with the eventual result being to enjoin these earlier agreements. 
The Brotherhood made a new proposal in January of 1948, equitable 
on its face,?* providing that all firemen should be called to take 
examination for engineer and any failing to pass would be discharged. 
This considered in conjunction with the policy of the railroad to 
never hire Negroes as engineers would clearly have meant the dis- 
charge of almost all Negroes from their jobs as firemen. This, too, 
was immediately challenged in the courts and enforcement of the 
agreement enjoined. 


The Steele Litigation 


Before the Howard* case of last year, the problem of discriminatory 
railway labor contracts was before the Supreme Court in three cases. 





18 Rolax v. Atlantic Coast Line R.R., 186 F.2d 473 (4th Cir. 1951). 

19 Td. at 476. 

20 Hearings, supra note 4, at 188; Hearings, supra note 6, at 266. See also Hear- 
ings before the Committee on Interstate and Foreign Commerce on H.R. 7789, 81st 
Cong., 2d Sess. 291-2 (1950). 

1 Rolax v. Atlantic Coast Line R.R., 186 F.2d 473 (4th Cir. 1951); Hearings, 
supra note 6, at 255; Hearings, supra note 20, at 291. 

22 ‘1, All firemen and helpers now in service or hereafter employed shall be 

in line for promotion to the position of locomotive engineer. Each fireman 

and helper shall be called in seniority order and required to take examinations 
for promotion. Those who pass such examinations and meet all other require- 
ments for promotion will be promoted to engineer. Those who decline to take 
the examinations or fail to qualify for promotion shall be dismissed from the 
service. 

“3. Eliminate all provisions of existing ments which limit in any 
bes snared the exercise of seniority of firemen and helpers, hostlers and hostler 

pers.” 
Salvant v. Louisville & N. R.R., 83 F. Supp. 391, 393 (W.D. Ky. 1949). 

% Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768 (1952). 

*% The first case to arise out of the facts indicated above, never reaching the 
Supreme Court, was that of T e v. Brotherhood of Locomotive Firemen and 
Enginemen, 127 F.2d 53 (6th Cir. 1942), where plaintiff sought to set aside an 
allegedly secret agreement of May 5, 1938, between the Brotherhood and the 
railroad, designed to force the railroad to break its contract with the Negro fire- 
men. The court of appeals affirmed the district court decision which dismissed the 
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The Steele* decision was the most important, but was supplemented 
by the Tunstall and Graham cases.” The first two cases were brought 
about the same time, one in the Alabama state court, the other in 
the Virginia federal district court. In the Steele case the Alabama 
Supreme Court affirmed a lower court decision denying any recovery 
to plaintiff for loss of wages resulting from his temporary layoff and 
demotion resulting from the Brotherhood-Railroad agreement in 
1941,?” holding Congress did not intend to create any principal-agent 
relationship between the union and those whom it represented.”* The 
Supreme Court granted certiorari?® and reversed the Alabama deci- 
sion.*° The Court held that Congress intended to impose on the 
Brotherhood the duty* to represent all of the craft without hostile 
discrimination against any of them: 


We think that the Railway Labor Act imposes upon the stat- 
utory representative of a craft at least as exacting a duty to 





bill for want of a federal question. (Compare this with the federal question found 
two years later in the Steele and Tunstall cases. See pp. 521-525 infra.) The court 
held the complaint could be based neither on the Railway Labor Act nor the 
Fifth Amendment, but rather was laid in contract, a creation of the state and 
proper for adjudication therein. No application for certiorari was ever made to 
the Supreme Court. 

% Steele v. Louisville & N. R.R., 323 U.S. 192 (1944). For a similar decision 
under the National Labor Relations Act see Wallace Corp. v. NLRB, 323 U.S. 
248 (1944). An independent union was certified as the bargaining nt. The 
company signed a union shop agreement with knowledge that the Independent 
planned to refuse membership to C.I.0. members and to oust them from their 
jobs, and such did in fact happen. The Board also found the Independent was 
set up to stop unionization of the plant by the C.I.0. The Court, by a five to 
four decision, held that under the Act there is a duty of the bargaining agent to 
represent the interests of all the employees fairly and impartially. 

* Tunstall v. Brotherhood, 323 U.S. 210 (1944); Graham v. Brotherhood, 338 
U.S. 232 (1949). 

*” Steele v. Louisville & N. R.R., 245 Ala. 113, 16 So.2d 416 (1944). For a his- 
tory and discussion of Negro employment in the railway industry, and a discussion 
of the Steele case in the Alabama and United States Supreme Courts, see Creamer, 
on Bargaining and Racial Discrimination, 17 Rocxy Mr. L. Rev. 163 

*8 It is well established that an agent must act in the best interests of his prin- 
cipal. See the general principle laid down in RestaTEMENT, AGENCY, § 387 are : 
“'... an agent is subject to a duty to his principal to act solely for the t 
of the principal in all matters connected with the agency.” 

29 322 U.S. 722 (1944). 

3° 323 U.S. 192 (1944). 

* But compare the language of Judge Groner, concurring in Brotherhood v. 
Transport Service, 137 F.2d 817, 821-2 (D.C. Cir. 1943): / 

That the rules of the Brotherhood make negroes ineligible to membership 

is not a matter which concerns us, but that the Brotherhood, in combination 

with the employer, should force on these men this proscription arid at the 
same time insist that Brotherhood alone is entitled to speak for them . . . is 

80 inadmissible, so palpably unjust and so opposed to the primary principles 

of the Act as to make the Board’s decision upholding it wholly untenable 

and arbitrary. The purpose of the Act... is to insure freedom of choice in the 
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protect equally the interests of the members of the craft as the 
Constitution imposes upon a legislature to give equal protection 
to the interests of those for whom it legislates. . . . 

Without attempting to mark the allowable limits of differenves 
in the terms of contracts based on differences of conditions to 
which they apply, it is enough for present purposes to say that 
the statutory power to represent a craft and to make contracts 
as to wages, hours and working conditions does not include the 
authority to make among members of the craft discriminations 
not based on such relevant differences. Here the discriminations 
based on race alone are obviously irrelevant and invidious. Con- 
gress plainly did not undertake to authorize the bargaining rep- 
resentative to make such discriminations.” 


Justice Murphy in a concurring opinion indicated he would put 
the decision squarely on constitutional grounds by not allowing the 
union to violate individual constitutional rights in exercising its 
statutory powers, the union being deemed an agent of the govern- 
ment when under the protection of and making use of the privileges 
granted to the certified bargaining agent by statute: 


To decide the case and to analyze the statute solely upon the 
basis of legal niceties, while remaining mute and placid as to the 
obvious and oppressive deprivation of constitutional guarantees, 
e: to make the judicial function something less than it should 


About the same time as the Séeele case was started, Tom Tunstall, 
also a Negro fireman, brought an action in the Virginia federal dis- 





selection of representatives . . . nothing in the Act nor in its construction 
by the courts can be found to justify such coercive action as to force upon 
any class of employees representation through an agency with whom it _ 
no affiliation nor right of association. .. . To perpetuate it by law would be 
to impose a tyranny in many respects analogous to “taxation without repre- 
sentation.” And if anything is certain, it is that the Congress in passing the 

Act never for a moment dreamed that it would be construed to diminish the 

right of any citizen to follow a lawful vocation on the same or equal terms 

with his neighbor. In this view, to enforce the Board’s decision would be 
contrary to both the word and spirit of our laws. 

A petition for certiorari was granted and the judgment was reversed on juris- 
dictional grounds as the issue was non-justiciable. 320 U.S. 715 (1943). 

32 323 U.S. 192, 202-3. In Ford Motor Co. v. Huffman, 345 U.S. 330, 338 (April 
6, 1953), Justice Burton said: “A wide range of reasonableness must be allowed 
a statutory bargaining representative in serving the unit it represents, sub- 
ject always to complete good faith and honesty of purpose in the exercise of 
its discretion.’ Cf. Hayes v. Union Pacific R.R., 88 F.Supp. 108, 111 (N.D. Cal. 
1950), where Negroes brought an action alleging discrimination in their dining 
car and commissary service assignments. The district court held the complaint 
alleged no violation of a duty under the Act or the Steele decision. “Simply stated, 
the complaint alleges only that the Union has permitted, through failure to pre- 
vent, the existence of the alleged discriminatory practices by the Railroad.” 
Aff'd, 184 F.2d 337 (9th Cir. 1950); cert. denied, 340 U.S. 942 (1951). 


% 323 U.S. 192, 208 (1944). See Note, 23 Tex. L. Rev. 287 (1945). 
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trict court which was dismissed for want of jurisdiction. The court 
of appeals affirmed the judgment on the ground that “recent deci- 
sions of the Supreme Court hold conclusively’’ that federal courts 
have no jurisdiction to grant relief unless expressly provided for by 
the Railway Labor Act.** The Supreme Court granted certiorari,™* 
and, after deciding the companion Steele case, considered in the 
Tunstall case the federal jurisdiction to entertain a non-diversity 
suit of this kind. They found there a federal right “implied from’’ 
the statute: “It is the federal statute which condemns as unlawful 
the Brotherhood’s conduct.’ The Court held the Railway Labor 
Act does not itself exclude the cause of action from the federal courts 
and sent the case back for determination of other jurisdictional ques- 
tions. The Brotherhoods have never fully accepted these principles 
and have forced the Negro to go to court time after time to protect 
his interests, each time putting technical, procedural and jurisdic- 
tional blocks in his path, which is indicated by the following survey 
of reported decisions in the federal courts. 

In the Graham*’ case the court of appeals reversed a preliminary 
injunction of the district court on the ground that venue was im- 
properly laid, but was itself reversed when the Supreme Court took 
the case** and reinstated the district court’s injunction.*® The Court 
reiterated that the Railway Labor Act imposes upon the Brother- 
hood the duty to represent all members of the craft without discrim- 
ination and invests a racial minority of the craft with the right to 

* Tunstall v. Brotherhood, 140 F.2d 35, 36 (4th Cir. 1944). The demand for 
relief included a judgment declaring the Brotherhood as bound to represent all 
craft members without discrimination, an injunction restraining enforcement of 
discriminatory agreements and damages against the union. 

% 322 U.S. 721 (1944). 

* Tunstall v. Brotherhood, 323 U.S. 210, 213 (1944). See note 24 supra. Upon 
remand the court of appeals found proper service was had, 148 F.2d 403 (1945), 
and sent it back to the district court where both parties filed motions for sum- 
mary judgment, plaintiff’s being granted, 69 F.Supp. 826 (1946). Damages of a 
thousand dollars were assessed and the court of appeals affirmed, 163 F.2d 289 
(1947), being able to see no reason why the Brotherhood should not pay ao 
for using “its power .. . in violation of the rights of those for whom it undertakes 
to bargain.” 163 F.2d 289, 293. It indicated that the union could not discriminate 
= aan the railroads did. The Supreme Court denied certiorari, 332 U.S. 

1947). 

37 Brotherhood v. Graham, 175 F.2d 802 (D.C. Cir. 1948). The action was a 
class suit to enjoin enforcement of the February, 1941 agreement. Cf. Graham 
v. Southern Ry., 74 F. Supp. 663 (D.D.C. 1947), a suit to enjoin enforcement of 
the same agreement. The district court in jemang Be injunction applied the law 
of agency, indicating the Brotherhood did not have to become the bargaining 
agent but once it did it was bound to represent all without discrimination. 

38 337 U.S. 954 (1949). 

3° 338 U.S. 232 (1949). The court of appeals rested its decision solely on the 
aa of venue, assuming proper service, and ordered the case transferred to 


hio. The Supreme Court considered, in addition to venue, other questions raised 
by the parties but not answered by the court of appeals. 
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enforce that duty. Answering the argument presented that an injunc- 
tion cannot be issued until the provisions of the Norris-LaGuardia 
Act have been met, a point not considered by the court of appeals, 
the Court said: 
If in spite of the Virginian, Steele, and Tunstall cases . . . there 
remains any illusion that under the Norris-LaGuardia Act the 
federal courts are powerless to enforce these rights, we dispel it 
now. The District Court has jurisdiction to enforce by injunction 


petitioner’s rights to nondiscriminatory representation by their 
statutory representative.“ 


Shortly after the negotiation of the January 1948 “Forced Promo- 
tion’’ contract,“ the District Court of the District of Columbia in the 
Palmer case** enjoined its enforcement.“ A few months previous, 
the Rolax case had been instituted in the Virginia district court 
which eventually denied a similar injunction application on the 
ground that petitioners had themselves not done equity by obtaining 
the Palmer injunction to a proposal which would have given the 
Negroes both equality and the responsibilities which go with it. 

When offered absolute equality with the white firemen they seek 

and obtain an injunction preventing the Brotherhood from enter- 


ing into a contract to effect that object, contending that the 
Brotherhood is not acting in good faith.“ 


The court of appeals did not agree with this strained bit of reason- 
ing and reversed the district decision. 


We find no basis for holding that the Negro firemen were un- 
willing ‘‘to do equity’’ because they sought this injunction. To 
say that the forced promotion order put all firemen on an equal 





40 338 U.S. 232, 240 (1949). 

“| See discussion of January 18, 1948 agreement at page 520 supra, and note 22 
supra. 

“ An interesting interplay took place between the federal courts for the Dis- 
trict of Columbia and the Eastern District of Virginia. Hinton v. Seaboard Air 
Line R.R., 170 F.2d 892 (4th Cir. 1948), was started in the latter district on Feb- 
ruary 12, 1947, and an injunction was issued on December 30, 1947. Immediately 
after the Palmer suit was started, the defendant filed a motion to dismiss the 
Palmer suit because of the Hinton action pending, and when this motion was 
denied, filed a petition in the Hinton case to enjoin prosecution of the Palmer 
suit. This was granted by the district court but reversed by the court of appeals. 
“Tt is perfectly clear . . . that the two suits are not between the same parties and 
fr 010) involve the same relief.” 170 F.2d 892, 894. Cert. denied, 336 U.S. 931 

“8 The court of appeals affirmed the injunction in a memorandum on November 
21, 1949, a decision postponed until the Supreme Court had decided the Graham 
case, and based on the Supreme Court’s decision. Brotherhood of Firemen v. 
Palmer, 178 F.2d 722 (D.C. Cir. 1949). 

“ Rolax v. Atlantic Coast Line R.R., 91 F.Supp. 585, 592 (E.D. Va. 1950). 
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basis is to shut one’s eyes to the real situation which existed and 
to allow the Brotherhood to make a cruel use of its bargaining 
power to get rid of the helpless minority whose rights the courts 
have been attempting to protect.® 


In the most recent cases the courts have uniformly held injunctive 
relief lies against the Brotherhood and the railroads to prevent the 
enforcement of the various discriminatory agreements.** With respect 
to damages one court allowed the difference between what the fire- 
men did earn and what they would have earned if there had been no 
discrimination, holding the Brotherhood liable for a breach of their 
“statutory fiduciary duty and duty of agency fairly to represent 
plaintiffs and to compensate plaintiffs for their losses caused by that 
breach of those duties.’’47 


Background of the Howard Decision 


The background facts of the Howard case“ are slightly different and 
to bring them clearly into focus, two other sets of litigation closely 
related will be discussed first.‘ 

In the Hunter* case it appears that the railroad had created prior 
to 1899 a class of employees known as train porters, made up exclu- 
sively of colored persons. Their duties included keeping the cars clean 
and performing certain braking functions. On the Santa Fe Railroad 
this class, although containing persons with records of long service, is 
not and never has been organized, is not represented by its own 
union, has no contract but is merely a group of employees at will. 
White persons solely engaged in brakemen’s work are members of 
the Brotherhood of Railroad Trainmen, an organization which does 
not admit Negroes to membership. In 1939 the Brotherhood filed 
an action with the National Railroad Adjustment Board protesting 





“ Rolax v. Atlantic Coast Line R.R., 186 F.2d 473, 479 (4th Cir. 1951). 

 Salvant v, Louisville & N. R.R., 83 F.Supp. 391 (W.D. Ky. 1949); Mitchell 
v. Gulf, M. & O. R.R., 91 F. Supp. 175 (N.D. Ala. 1950); Brotherh of Loco- 
motive Firemen and Enginemen v. Mitchell, 190 F.2d 308 (5th Cir. 1951). 

47 Mitchell v. Gulf, M. & O. R.R., 91 F.Supp. 175, 187 (N.D. Ala. 1950). Cf. 
Brotherhood of Locomotive Firemen and Enginemen v. Mitchell, 190 F.2d 308 
(5th Cir. 1951), which may have been the same case on appeal, where the Court 

s decision but limited damages in accordance with the 
Alabama statute of limitations. 

48 Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768 (1952). 

4° For a case involving ‘‘Waiters-in-charge,”’ decided by the same court of ap- 
peals that decided the Howard case, see Rolfes v. Dwellingham, 198 F.2d 591 
(8th Cir. 1952), affirming Dwellingham v. Thompson, 91 F.Supp. 787 (E.D. Mo. 
1950). The court of appeals deferred its ruling until after the Howard decision 
came down, and its ruling is partly based on that case. 
5° Hunter v. Atchison, T. & S.F. Ry., 78 F.Supp. 984 (N.D. Ill. 1948). 
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the railroad’s assigning to Negro porters, instead of Brotherhood 
members, certain braking jobs as a noncompliance with their col- 
lective agreement. The Board held the complaint well founded and 
on April 20, 1942, granted Award 6640 which stated the “use of 
porters or other employees who do not hold seniority as brakemen 
is in violation of claimants’ seniority rights.’ The railroad petitioned 
for rehearing but when the Board failed to take action for almost 
two more years, the railroad withdrew the petition at the request of 
the Brotherhood who insisted the railroad comply with the earlier 
order. 

Injunction proceedings were then started by the porters and re- 
sulted in a temporary restraining order, the court later finding that 
plaintiffs had no adequate remedy at law, that the Adjustment Board 
order was entered without notice to the plaintiffs and deprived them 
of their property rights in violation of the Fifth Amendment of the 
Constitution.“ A temporary injunction was issued in 1948" and sus- 
tained by the court of appeals primarily on the ground that the award 
was void because made without notice to the porters as required by 
the Act. Certiorari was denied. Upon a second appeal in 1951, 
this time from an order granting a permanent injunction, the court 
of appeals reversed, holding the district court erred “in refusing to 
receive evidence which might sustain the claim that plaintiffs ad- 
versely affected did have reasonable actual notice.’’*’ The court in 
reversing, reinstated the preliminary injunction until final determina- 
tion; the Supreme Court again refused to take the case.5* The twelve 


51 21 L.R.R.M. 2279, 2280. 
52 Granted on October 31, 1944. 21 L.R.R.M. 2279, 2280. On October 17, 


1946, the court answered constitutional objections raised by the plaintiffs, hold- 
ing the railroad employees can go to the court to obtain relief when they are 
deprived of such by the Adjustment Board. The court also intimated the Board, 
labor members of which represent unions which exclude colored persons, was “a 
biased tribunal in such a case as this.” 19 L.R.R.M. 2250, 2251. For an interesting 
discussion of the Adjustment Board’s make-up, history and ses by one who 
sat as a referee in many cases with the Board, see Garrison, 7’he National Railroad 
Adjustment Board: A Unique Administrative Agency, 46 Yate L. J. 567 (1937). 

53 Property rights were defined as: ‘The right to be free from interference in 
their employment by persons other than the Carrier Defendant, which rights 
they will lose if the Order and Award of April 20, 1942 is executed.” 21 L.R.R.M. 
2365, 2368. 

“78 F.Supp. 984 (N.D. Ill. 1948). 

% 171 F.2d 594 (7th Cir. 1948). 

5 Cert. denied sub nom. Shepherd v. Hunter, 337 U.S. 916 (1949). 

§7 188 F.2d 294, 301 (7th Cir. 1951). The court, although reversing the decision, 
noted in its opinion at page 300: “In spite of adverse court rulings the Adjust- 
ment Board apparently — in the practice of giving notice only to the named 
parties to a proceeding. In many cases such a notice is insufficient.” 

58 Cert. denied sub nom. Hunter v. Shepherd 342, U.S. 819, rehearing denied, 
342 U.S. 889 (1951). 
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years of administrative and judicial review can be fairly said to 
amount only to this and no more: All parties adversely affected by 
an Adjustment Board order are entitled to notice in fact of the hearing 
on that order.** 

The Randolph® case is only slightly different. The Brotherhood 
there demanded the railroad give them work then being done by the 
Negro porters under a separate contract in force since 1928. When- 
ever the demands were denied, the Brotherhood filed claims against 
the railroad eventually causing it to accede to the demand that the 
railroad break the contract they had with the porters. 

In 1946 the porters sued the railroad and union in the federal 
district court of Missouri for an injunction. The district court granted 
a temporary injunction to maintain the status quo, but was reversed 
by the court of appeals which held the porters not entitled to use 
the courts before resorting to administrative boards, and concluded 
there was no tortious conduct on the part of the union to justify the 
temporary injunction against them.® In answer to the porters’ claim 
that they did not have an adequate remedy under the Act because 
the administrative boards excluded Negroes from membership, the 
court cryptically noted: ‘“But there is nothing in the record to in- 
dicate that racial consideration has anything to do with this labor 





5° Cf. Templeton v. Atchison, T. & 8.F. Ry., 7 F.R.D. 116, 118 (W.D. Mo. 
1946), where awards of the Railroad Adjustment Board were "declared void as 
against messenger-baggagemen for lack of notice to them of the proceedings be- 
fore the Board. “Conceding that actual knowledge of a proceeding before the 
National Railroad Adjustment Board alone may be sufficient to estop a person 
from attacking an award of such Board, which I sincerely doubt, yet if a person 
with actual knowledge was not permitted to be heard either in person or by 
counsel, then the award of such Board would be void if, in fact, it undertook to 
adjudicate and destroy rights personal to such a party.” Aff’'d, Brotherhood of 
Railroad Trainmen v. Templeton, 181 F.2d 527 (8th Cir. 1950). Also see Griffin 
v. Gulf and Ship Island R.R., 198 Miss. 458, 21 So.2d 814 (1945), where the 
Mississippi Supreme Court set aside an award of the Railroad Adjustment Board 
granted without notice to plaintiff Negroes and in contravention of their senior- 
ity rights on the ground the Brotherhood failed in its duty to protect the Negroes’ 
seniority rights by omitting any reference to them or their seniority rights in the 
hearing before the Board. 

6° Randolph v. Missouri-Kansas-Texas R.R., 68 F.Supp. 1007 (W.D. Mo. 
1946). Note that in the cases discussed up to now the Negroes had no union and 
were dependent upon the statutory bargaining agent for representation, while 
particularly in the Howard case the Negroes had their separate organization. 

* 68 F.Supp. 1007 (1946). First opinion was given October 28, 1946, and, decid- 
ing several later motions, supplemental opinion was filed Nov. 22, 1946, reaffirm- 
ibe - former position. The injunction was issued Feb. 5, 1947. 7 F.R.D. 54 
® 164 F.2d 4 (8th Cir. 1947). 
% Td, at 8. 
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dispute.’’* The Supreme Court refused to take the case and it was 
returned to the district court.® 


The Howard Litigation 

The basic facts in the Howard case take us back some forty-odd 
years to a time when the Negroes involved first began performing 
head-end braking duties on the carrier’s trains for wages substantially 
less than that received for performance of similar duties by white 
brakemen. General Order 27 of the United States Railroad Adminis- 
tration in 1918 granted to Negro workers here, as it did to those in- 
volved in the Steele dispute, wages based on duties performed. How- 
ever, when the railroads were returned to private hands in 1921, the 
Negroes were reclassified as train porters with their pay accordingly 
reduced, although 95% of their time was still devoted to braking 
duties, and they were held to every bit of discipline, took every 
examination and were subject to the same rules and regulations as 
were the white brakemen. Not until 1921 did the train porters or- 
ganize and gain representation as a group, although the railroad had 
recognized them as a separate class from the beginning. 

A dispute occurred between the Brotherhood and the carrier as to 
these Negroes and culminated, with the efforts of the Mediation 
Board, in the contract of March 14, 1928, providing that future 
hiring in train, engine or yard service (but not including train por- 
ters) would be limited to white men. This ‘‘plainly invalid agreement’’ 





“ Cf. the language in Hampton v. Thompson, 171 F.2d 535, 539 (5th Cir. 
1948), where the court held that employees could not by-pass administrative 
machinery and sue in the federal courts just because they were N s: “The 
doctrine, that . . . a person is entitled to a special tribunal or special treatment 
because of the color of his skin, has never prevailed in this country, in or out of 
the courts. . . . To say, as appellants in effect say here, that whenever a Negro, 
not as a Negro but as a person, is concerned in a controversy, he may call in 
question not the actual prejudice against him of those who are to hear it, but the 
fact that the hearers have been selected from white organizations which do not 
admit Negroes to membership, is to introduce a new and strange doctrine.” 

% Cert. denied, 334 U.S. 818 (1948). While the matter was later pending before 
the National Mediation Board, the district court rejected a motion seeking to 
file a supplemental and dependent bill of complaint, 78 F.Supp. 727, but granted 
the request when the Board was unable to solve the conflict, thus returning the 
status to that existing before the decision by the court of appeals. (It is interesting 
to note that with respect to jurisdiction and participation, the railroad and union 
took positions before the Board opposite those taken before the court.) “Unless 
this court now takes jurisdiction of the subject matter, the ancient and revered 
maxim, ‘Ubi jus, ibi remedium, (Where there is a right, there is a remedy),’ 
would become meaningless.” 85 whee <4 846, 847. This time the court of appeals 

that the porters should have the issues heard on their merits and affirmed 
the decision, 182 F.2d 996. A final order and permanent injunction was granted 
a ra later in accordance with the prayer of the original complaint, 100 F.Supp. 
139 (1951). 
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was abrogated in 1949 when the Brotherhood was faced with a four 
million dollar lawsuit by the Negro employees on the carrier.™ 

The Brotherhood challenged the carrier’s right to use train porters 
to perform brakemen’s duties, charging a violation of the 1920 col- 
lective agreement the Brotherhood had with the carrier. On Decem- 
ber 21, 1945, the Brotherhood circulated a strike ballot which in- 
cluded in Case No. 3 the dispute involved here. A strike was called 
for January 6, 1946, but was averted when an Emergency Board was 
created by the President under the Railway Labor Act. The porters 
petitioned to intervene, claiming any decision would affect their rights 
under their contract. The Board held that since the porters were not 
a party to the dispute causing the Board to be appointed, the Board 
“did not have authority to investigate and report on the contentions 
it advanced,’’ and denied the petition.*’ Relying on the reasoning in 
Order of Railway Conductors v. Pitney,®* decided just ten days be- 
fore, the Board undertook to make no findings of fact or reeommenda- 
tion on Case No. 3 ‘‘save to suggest that the parties have available 
to them an administrative tribunal created by the Congress to deter- 
mine the dispute here presented. . . . It is clearly the intent and 
purpose of the Railway Labor Act that disputes of this character be 
determined there.’’® 

On March 7, 1946, to prevent the strike, the carrier entered into a 
contract which prevented the porters from doing brakemen’s work. 
The railroad then concluded that to use all the Negroes merely for 
porter’s work would be uneconomical and abolished the position of 
train porter. The Negroes appealed to the carrier, the Brotherhood, 
the Mediation Board and the Adjustment Board, to set aside the 
March 7 agreement, all without success, and then filed the instant 
suit. 

The district court was unable to reconcile the facts in the Steele 
case with the present facts because Steele was always considered as 
within the group classification called firemen, while Howard was a 
member of a recognized and separate class from the white brakemen.” 
It was of the opinion that the porters would only be injured if the 
Mediation Board should reclassify them so they would be represented 
by the Brotherhood, or if the Adjustment Board should conclude 





% Howard v. St. Louis-S.F. Ry., 191 F.2d 442, 445 note 4 (8th Cir. 1951); 
Hearings, supra note 4, at 131; Hearings, supra note 6, at 255-6. 

7 Report to the President by the Emergency Board appointed January 5, 1946, 
p. 6 (Jan. 24, 1946). 


. $326 U.S. 561 (Jan. 14, 1946). 


6° Report, supra note 67, at p. 8. 
7 Howard v. Thompson, 72 F.Supp. 695, 701 (E.D. Mo. 1947). 
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that by custom or contract the porters were entitled to perform 
braking functions.” As a result the lower court continued its restrain- 
ing order only until the administrative agencies had a reasonable 
time to act.” 

The court of appeals” reversed and remanded the case with direc- 
tions that the carrier and Brotherhood be enjoined from using the 
March 7, 1946, agreement for any purpose other than “‘accomplish- 
ing a consolidation of the positions and crafts of brakeman and train 
porter and of the membership of the two crafts.’’* The Brotherhood 
would then be required to assume the responsibility as statutory 
bargaining representative of the Negroes and protect their interests 
under the doctrine of the Steele case. The Supreme Court took the 
case.” 

The main arguments presented before the Supreme Court were: 

1. Petitioning Brotherhood: The dispute is solely one of conflicting 
demands by separate crafts,” a non-justiciable, jurisdictional dispute 





1 Howard v. Thompson, 72 F. Supp. 695, 703 (E. D. Mo, 1947). 

7 The district court did hold the notice given the porters was insufficient as 
not in compliance with the 30 days required by the Act. This was affirmed by 
the court of appeals but not considered by the Supreme Court. It might also be 
noted that the porters continued in their employment throughout the litigation 
and are still working at their same jobs. Letter to the writer dated February 24, 
1953, from A.J. Bauman of the St. Louis-San Francisco Ry. legal staff. 

73 For a brief discussion of the court of appeals decision and the doctrine of 
“primary jurisdiction” of the administrative boards, see Note, 100 U. or Pa. L. 
Rev. 892 (1952). 

™% Howard v. St. Louis-S.F. Ry., 191 F.2d 442, 449 (8th Cir. 1951). “We think 
that all that such a naked contractual attempt by one craft to annex the entire 
positional field of another craft and so to secure the latter’s abolition . . . could 
properly be regarded as effecting, within the purview and purposes of the Rail- 
way Labor Act, and in valid effect generally, would be a merging of the two 
previously separate but similar crafts and an accompanying assimilation of the 
members of the consolidated craft into the annexing craft.” Id. at 446. 

% Cert. granted, 342 U.S. 940 (1952). The Supreme Court denied certiorari two 

ears earlier in a companion case: State ex rel. St. Louis-S.F. Ry. v. Russell, 358 
Mo. 1136, 219 S.W.2d 340, cert. denied, 338 U.S. 849 (1949). The Missouri Su- 
reme Court held the Steele case didn’t a ply because the question here was a 
urisdictional one and under the Supreme Court’s decisions “‘no court has author- 
ity to decide that the Brotherh does or must represent them.” 358 Mo. at 
1145, 219 S.W.2d at 343. The dispute there differed from the Howard case in 
that no jobs were there abolished. The Missouri Supreme Court affirmed the 
lower court but restricted its restraining order to simply enjoin discharge until 
the porters could go before the administrative boards. 

7% An analysis of the briefs leads one to conclude that the Brotherhood and 

rters were anything but agreed as to the meaning of the word ‘“‘craft.’’ The 

rotherhood wee that under the Railway Labor Act craft means “a group of 
employees who have organized for the purposes of representation, and without 
r to function,” and thus racial discrimination does not enter the picture at 
al Petitioners’ Reply Brief, p. 3. Also at pe. 5-6: “Following the return of the 
railroads to private operation the wages of negro brakemen was [sic] not there- 
after reduced below that of white brakemen even though negro brakemen offered 
to accept such a reduction (R. 101). The wages of train porters were reduced. 
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that should be left to the administrative agencies. The duty of rep- 
resentation does not extend to members of a separate and competing 
craft; the court of appeals was without authority to effect a con- 
solidation of the crafts.” 

2. Respondent Howard: The porters perform brakeman duties, 
are within the brakemen’s craft,” and have a right enforceable in 
the courts based on statute and not contract, to be fairly represented 
by the Brotherhood.” 

3. Respondent Carrier: The porters are seeking retention of the 
right to perform braking duties, a non-justiciable, jurisdictional dis- 
pute.* 

The Supreme Court speaking through Justice Black looked to the 
end result of the Brotherhood’s actions and held they had breached 
their statutory duty within the meaning of the Steele case.*! The 
Court extended its interpretation of the Railway Labor Act to pro- 
hibit authorized bargaining agents from “using their position and 
power to destroy colored workers’ jobs in order to bestow them on 
white workers.’’*? In answer to petitioners’ arguments the Court 
simply stated the administrative Boards do not have jurisdiction be- 
cause the claims ‘‘cannot be resolved by interpretation of the bargain- 
ing agreement’’ and the dispute is over the ‘‘validity of the contract, 
not its meaning.’’* 





This difference in treatment could not have been based on race, since both n 
brakemen and train porters are negroes. It was, we submit, in accordance with 
the fact that train porters had always constituted and been recognized as a dif- 
ferent craft, which recognition was in turn based on functional and other dif- 
ferences not related to race.” 

77 Brief for Petitioners, pp. 8-10. 

78 On the other hand, the respondent “has not bottomed his claim upon any 
contract but upon the statutory right of fair and impartial representation due him by 
his statutory agent,” urging that the Brotherhood was the rters’ bargaining 

ent because the porters were doing brakemen’s work and craft membership 
‘Ss determined functionally by the duties performed, not by the color of the 
worker’s skin or his union affiliations.’’ Respondent Howard’s Brief, pp. 16 and 
25. At p. 29: “To use a homely — The fact that a black horse is hitched, 
because of color, to a bigger load than a white horse, and, because of color, re- 
ceived less hay at the end of a day, and is permitted to drink only from a separate 
pool, does not make it any less a horse.” 

7 Brief for Respondent Howard, pp. 10-12. 

80 Brief for Respondent St. Louis-San Francisco Ry., p. 6. The carrier took the 
position with respect to statutory notice (see supra note 72) that its contract 
with the Train Porters’ union gave it the “right at any time to use train porters 
on all, a part of, or none of its trains.”’ Rule 23 of the contract provided: “It is 
understood porters will be used only on such trains as the Company designates.’”’ 
Respondent Carrier’s Brief, p. 11. 

81 For a general discussion of the Howard case, see Note, 27 N.Y.U.L. Rev. 
713 (1952). 

* Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768, 774 (1952). 
83 Ibid. 
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Minton, Reed and Vinson, speaking through Justice Minton, dis- 
sented on the ground that the Railway Labor Act only protects a 
worker’s interests when he is actually being represented by the union 
and here it was clear the porters for a long time had had their own 
union. With respect to private discrimination and F.E.P.C. they said: 


I do not understand that private parties such as the carrier and 
the Brotherhood may not discriminate on the ground of race. 
Neither a state government nor the Federal Government may 
do so, but I know of no applicable federal law which says that 
private parties may not. That is the whole problem underlying 
the proposed Federal Fair Employment Practices Code. Of 
course, this Court by sheer power can say this case is Steele, or 
even lay down a code of fair employment practices. But sheer 
power is not a substitute for legality. I do not have to agree with 
the discrimination here indulged in to question the legality of 
today’s decision.*4 


In its opinion, just how the majority was able to reach the decision 
it did poses an interesting question. By a close analysis of the opinion, 
one is led to the irresistible conclusion that the majority of the court 
felt a bargaining agent should not practice racial discrimination, and 
evidence of such discrimination will overshadow more technical ques- 
tions of craft jurisdiction and representation. 

For the contention here with which we agree is that the racial 


discrimination practiced is unlawful, whether colored employees 
are classified as ‘‘train porters,’’ “‘brakemen,’’ or something else.® 


Upon the facts, there is great force in the Brotherhood’s argument 
that the porters were a separate craft, an argument which the major- 
ity opinion met inadequately, if at all. The porters were recognized 
as a distinct group, had their own organization and collective con- 
tract with the carrier, and, although performing 95% brakemen’s 
duties, were known by the distinct name of ‘“Train Porters.’’ While 
almost completely ignoring these facts, at the end of its opinion the 
majority state that ‘disputed questions of reclassification of the craft 
of ‘train porters’ are committed by the Railway Labor Act to the 





* Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768, 778 (1952). The 
Court, by its decisions, may be doing that which Congress cannot do. As the 
minority suggests, the majority may be establishing some kind of F.E.P.C. of its 
own. Even t: ough a majority of congressmen may desire such legislation, little 
chance for its passage exists until the Senate Closure Rule is changed to prevent 
a Southern filibuster. 

% Jd. at 774. Justice Minton indicates the same in his dissent: “The majority 
reaches out to invalidate the contract, not because the train porters are brakemen 
entitled to fair representation by the Brotherhood, but because they are Negroes 
who were discriminated against by the carrier at the behest of the Brotherhood.” 


Id. at 777-8. 
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National Mediation Board.’’** Apparently ‘disputed’ does not in- 
clude a situation where the porters want to be represented by the 
Brotherhood but the Brotherhood does not care to represent them 
and feels it is under no obligation to do so. 

Based on the prior enunciations of the Supreme Court, the result 
in this case does not appear to be warranted. Although some writers 
have called it a “reasonable extension’’ of the Steele doctrine,*” some 
other ground than mere reliance on the Steele case must be found.** 
The more logical ground for the decision is one of governmental 
agency, that which was used by the Kansas Supreme Court in Betts 
v. Easley®* and which was the alternative ground of the Steele decision 
as announced in Justice Murphy’s concurring opinion.® This rationale 





% 343 U.S. 768, 775. This must mean that the Court is still holding to its earlier 
line of decisions that the courts cannot review a Mediation Board certification of 
a collective bargaining representative chosen in an election under the Railway 
Labor Act. See General Committee of Adjustment v. M-K-T R.R., 320 U.S. 323 
(1943); Switchmen’s Union of North America v. National Mediation Board, 320 
U.S. 297 (1943); General Committee of Adjustment v. Southern Pacific Co., 320 
U.S. 338 (1943); Brotherhood v. Transport Service, 320 U.S. 715 (1943); Kirkland 
v. Atlantic Coast Line R.R., 167 F.2d 529 (1948), cert. denied, 335 U.S. 843 (1948). 
In Texas and Pacific Ry. v. Brotherhood of Railroad Trainmen, 60 F.Supp. 263 
(1945), the district court held the Mediation Board did not have jurisdiction in 
a controversy involving rivalry between two groups of employees who were all 
members of the same union, one faction claiming a violation of its right by the 
Union; the court of appeals reversed because the complaint presented no “justi- 
ciable controversy.”’ Brotherhood of Railroad Trainmen v. Texas & P. Ry., 159 
F.2d 822, 827 (5th Cir. 1947); cert. denied, 3832 U.S. 760 (1947). Cf. Order of 
Railway Conductors v. Swan, 329 U.S. 520 (1947), where the First and Fourth 
Divisions of the Railroad Adjustment Board were hopelessly divided as to who 
had jurisdiction, making a determination of the issues impossible. The Court held 
judicial review here was not precluded by the principles of the Switchmen’s 
Union case, that it was dealing with a “jurisdictional frustration” situation which 
made it impossible to issue the orders Congress had opened to review by the 
courts. In Order of Railway Conductor v. Pitney, 326 U.S. 561 (1946), the practice 
had been for both road and yard conductors occasionally to man trains within the 
other’s area. In 1940, O.R.C. men got exclusive control of outside trains but 
objected when in 1943 B.R.T. men obtained an agreement for exclusive control 
within the yard. The Supreme Court held the lower court had no power to one § 
adjudicate the dispute, that it should have been left up to the Adjustment Board. 

87 The Supreme Court, 1951 Term, 66 Harv. L. Rev. 89, 148 (1952). 

88 In speaking of the Howard case, one writer said: ‘This is the first time the 
Supreme Court has ever identified a private organization performing a private 
function as a governmental agent.’’ Note, Law Canes as a Governmental Agent, 
5 Sran. L. Rev. 135, 136 (1952). 

89 161 Kan. 459, 169 P.2d 831 (1946). In this case Negroes formerly represented 
by a company union were included in a group which elected a new union to rep- 
resent them. The new majority union allowed Negroes to join but separated them 
into Negro locals, allowing them no say as to financial or representation problems. 
The Court, relying extensively on the Steele decision, held that once an t is 
selected, it is no longer a private association free from constitutional and stat- 
utory restraints. Thus any discrimination because of race or color is unlawful 
and the acts complained of violated individual rights under the Fifth Amend- 
ment. 

% Steele v. Louisville & N. Ry., 323 U.S. 192, 208-9: “. . . I am willing to read 
the statute as not permitting or allowing any action by the bargaining representa- 
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is based on a determination that the Brotherhood is an agent of the 
government when it gains certification under the Railway Labor Act. 
In effect, the Brotherhood is put in the position of a quasi-public 
organization under a legislative delegation of power and thereby 
subject to the broad due process and other limitations of the Bill of 
Rights, as contrasted with the more narrow duty to represent all 
within the craft without discrimination. Whether the decision should 
be rested on this ground as a matter of sound public policy, raises 
an entirely different question. It is, however, the only solid base that 
one can find for the Court’s result. 


Conclusion—W hat’s ahead? 


Between the Steele and Howard decisions, the Steele case had been 
cited several times as authority and/or for purposes of comparison 
in both majority and minority opinions of the Supreme Court.” If 
one may be allowed the liberty of quoting out of context, two sen- 
tences are worthy of attention.” 





tive in the exercise of its delegated powers which would in effect violate the 
constitutional rights of individuals.” The mere fact that Murphy would rest the 
decision on constitutional grounds would seem to indicate that the majority in 
the Steele decision, with whom Murphy concurred, were not willing to go that 
far at that time. See also page 522 supra. 

"In Huffman v. Ford Motor Co., 195 F.2d 170 (6th Cir. March 3, 1952), 
cert. granted, 344 U.S. 814 (October 13, 1952), the court of appeals in an opinion 
by Judge Allen, invalidated a contract which created preferential seniority 
for veterans who were not employees when they entered service as against those 
who were employees but were not in service as long. The court apparently felt 
this was one of the contracts which you could not make under the discrimina- 
tion doctrine of the Steele case, even though made without malice. Judge Mc- 
Allister dissented on the ground that the contract was made in good faith without 
hostility, and was not “arbitrary, discriminatory, or unlawful.’’ The Supreme 
Court unanimously reversed the decision, 345 U.S. 330 (April 6, 1953). 

% See also: Elgin, J. & E. R.R. v. Burley, 325 U.S. 711, 733-4 (1945), authority 
of bargaining agent to settle money claims for employees; Hunt v. Crumboch, 
325 U.S. 821 (1945), action against union for violation of Sherman Act; Trail- 
mobile Co. v. Whirls, 331 U.S. 40, 68-9 (1947), re-employment of veterans; 
American Federation of Labor v. American Sash & Door Co., 335 U.S. 538 (1949), 
state prohibition of union and closed shop; Slocum v. Delaware, L. & W. R.R., 
339 U.S. 239 (1950), interpretation of collective agreement; Montana-Dakota 
Utilities Co. v. Northwestern P.S.C., 341 U.S. 246, 261 (1951), action under Fed- 
eral Power Act. It might also be noted that in Railway Mail Ass’n v. Corsi, 326 
U.S. 88, 98 (1945) (The case upheld the New York Civil Rights Law against the 
claim it denied due process and the equal protection of the laws to labor organiza- 
tions by making it a misdemeanor for a ther organization to “deny a person or 
persons membership in its organization by reason of his race, color or creed.’’), Jus- 
tice Frankfurter, concurring, bluntly stated: “... a State may choose to put its 
authority behind one of the cherished aims of American feeling by forbidding 
indulgence in racial or religious prejudice to another’s hurt. To use the Fourteenth 
Amendment as a sword against such State power would stultify that Amend- 
ment. Certainly the insistence by individuals on their private prejudices as to 
race, color or creed, in relations like those now before us, ought not to have a 
higher constitutional sanction than the determinaticn of a State to extend the 
area of non-discrimination beyond that which the Constitution itself exacts.” 
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Favors from the government often carry with them an enhanced 
measure of regulation.” 

And when authority derives in part from Government’s thumb 
on the scales, the exercise of that power by private persons be- 
comes closely akin, in some respects, to its exercise by Govern- 
ment itself.™ 


In the Texas party primary election cases® the Court held powers 
delegated to party officials and members by the state made them 
agents of the state in such a manner to bring them within the limita- 
tions of the Fourteenth Amendment. Likewise in the recent ‘‘captive 
audience’’ case® the Court held a public utility corporation and the 
Public Utility Commission were agents of the Federal Government 

_ to such an extent that their collective actions brought them within 
the Fifth Amendment. 


We, therefore, find it appropriate to examine into what restric- 
tion, if any, the First and Fifth Amendments place upon the 
Federal Government under the facts of this case, assuming that 
the action of Capital Transit in operating the radio service, together 
with the action of the Commission in permitting such operation, 
amounts to sufficient Federal Government action to make the First 
and Fifth Amendments applicable thereto. [Emphasis added.]*" 





% Justice Jackson in United States v. Morton Salt Co., 338 U.S. 632, 652 
1950). The case involved a corporation’s objection that certain reports must be 
ed under a Federal Trade Commission requirement. 

“ Chief Justice Vinson in American Communciation Ass’n v. Douds, 339 U.S. 
382, 401 (1950). The decision upheld the Taft-Hartley law requirement of filing 
non-communist affidavits before using the NLRB processes. 

* In Nixon v. Herndon, 273 U.S. 536 (1927), the Supreme Court held a Texas 
statute denying Negroes the right to vote in primary elections void as a violation 
of the Fourteenth Amendment. Nixon v. Condon, 286 U.S. 73, 89 (1932), pre- 
sented the problem in a different form. Justice Cardozo, speaking for the Court, 
held that under the subsequent Texas statute cmos in effect to the State 
Executive Committee of a political party the power to decide who should vote, 
the delegates “have discharged their official functions in such a way as to dis- 
criminate invidiously between white citizens and black.” In 1944 the Supreme 
Court considered the again nae Texas primary laws in Smith v. Allwright, 
321 U.S. 649 (1944). The Allwright decision by name overruled Grovey v. Town- 
send, 295 U.S. 45 (1935) (That case held that action by the state convention re- 
stricting party membership, a question reserved in the Condon case, was not state 
action and thus not prohibited by the Fourteenth Amendment.), and Justice Reed, 

king for the court, held the United States Constitution grants all citizens the 
right to vote and “this grant to the people of the opportunity for choice is not 
to be nullified by a State through casting its electoral process in a form which 
rmits a private organization to practice racial discrimination in the election. 
nstitutional rights would be of little value if they could be thus indirectly 
denied.” (Emphasis added.) 321 U.S. 649, 664. 

% Public Utilities Commission v. Pollak, 343 U.S. 451 (1952). The court up- 
held action which installed in public vehicles receivers and loud speakers 
for transmission of radio programs to the passengers against charges that it was 
& violation of free speech and a deprivation of due process. 


7 Id. at 462-3. 
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From the evidence available, it would seem the next step (or leap) 
for the Court to make would be that which they failed to expressly 
take in the Howard decision, to make explicit that which was in the 
Howard case implicit. That the union receives its right of representa- 
tion from a federal statute and through an agency created by that 
statute, has been clearly shown in the cases presented. Whether the 
Mediation Board’s certification of the union is enough to constitute 
“sufficient Federal Government action’’ to apply the Bill of Rights 
to the union activities is the question the Court must face. The facts 
that the Court has already made the step in two other fields, and 
that it suggested the change in the Steele and Howard cases, indicates 
the shift may not be too long in coming.** 


E. Larry EBERLEIN 





** If the Supreme Court adheres to its present policy against discrimination 
induced by unions, there is substantial reason to believe it will reverse the recent 
Third Circuit decision of Williams v. Yellow Cab Co., 200 F.2d 302 (Dec. 8, 
1952). The facts differ from those generally under discussion in that there the 
Negroes were active members of the union recognized as the exclusive bargaining 
representative of the cab drivers. The N y te sought an injunction, declaratory 
judgment and damages, based on alleged discriminatory practices worked out by 
the union and employer, viz., prohibition against —> pick up passengers; 
requirement that they leave a cab stand en a white driver arrives; denial of 
— seniority rights; limitation to the part of the city where Negroes reside. 
The court of appeals speaking through Judge Maris denied that it had jurisdic- 
tion because no right under the N.L.R.A. (see note 25 supra) to be fairly repre- 
sented had been violated. The court felt the Steele and Howard cases had no 
bearing on the present question and seemed to base its decision primarily on the 
point that the union derived its powers not from the N.L.R.A. but from the 
consent of the members shown by their union membership, and any rights would 
have to arise under state law. Although the decision may be sustained as tech- 
nically correct, whether the Supreme Court will accept this distinction remains 
to be seen. Petition for certiorari was filed on April 27, 1953. Dargan v. Yellow 
Cab Co., No. 496, Misc., U.S. Sup. Ct., Oct. Term, 1952. The questions pre- 
sented were: (1) Did the fact that plaintiffs were members of the Tookaiuatios 
union deprive the district court of the jurisdiction it would have had if plaintiffs 

been non-union members? (2) If such is relevant, are employees that are 
forced by a union shop agreement to join the union barred from a remedy against 
discriminatory union action? The petition urges that the court: of appeals was 
wrong in assuming that the power to bargain collectively for its members was 
not derived from the N.L.R.A. In any case, where all drivers (Negroes or white) 
were forced by a union shop agreement to join the union, petitioners claim that 
the union has a duty not to discriminate at least as to those who were unwilling 
to _— the union and never in fact consented to the discriminatory contract. 

'o speak of consent of the Negroes is somewhat unrealistic. Of course no group 
knowingly will consent to be discriminatorily represented, but more than this, 
workers are often forced by economic means to join a union, with or without 
knowledge of discrimination. The Union by statute gains a preferred bargaining 
position when it is certified and it is this preferential treatment which attracts 
members and in some cases may even force workers to join (as in the union shop). 





Notes 


LIBEL ACTIONS ARISING FROM LABOR DISPUTES. Def- 
amation may occur in statements serving any of several functionally 
different purposes. Some libel grows out of cases involving news- 
papers or similar publications functioning as observers and reporters. 
The desired legal policy in such cases is to restrain irresponsible 
journalism while maintaining a free press and an enlightened (and 
entertained) public.’ Libel also grows out of conflict situations in 
statements made by participants. A growing social phenomenon is 
the organized interest group using the written word as part of its 
arsenal in promoting the interests of that group. This note is an 
inquiry into how the concepts of libel law are applied in handling the 
latter type of defamation. The example of conflict situation considered 
is the industrial dispute.” 

A labor dispute almost inherently requires that there be denuncia- 
tion of one side by the other. In conducting a strike or a boycott the 
employees or the public respectively must be told that an employer 
is “‘unfair.’’ To disparage in turn one’s foe is natural self-defense for 
an employer. 

In evaluating the adequacy of libel law concepts properly to handle 
conflict defamation, the policy considerations would seem to be the 
protection of reputation while allowing a free interplay of social 
forces. A recent case refers to the 

. .. apparent dilemma created by the divergent tendencies of 

libel and labor law. The former treats as libelous per se any un- 

truthful, unprivileged remarks which tend to cause the injured 
party to “be shunned or avoided.’’ . . . The latter recognized that 
there is a certain economic desirability in allowing a union some 
leeway in its endeavors to cause the public to shun or avoid the 
object of peaceful union activity, when the activity has a lawful 
purpose. 

Union Denunciation of Employer 


What tort is it? The first problem is to put labor dispute libels in 
their proper tort law context. Libel actions are not the usual remedy 





1 In few branches of the law are considerations of social policy so patently 

controlling as in the law of defamation. It has been the function of the courts 

to choose between the necessities of the interest in freedom of discussion and 

communication and the demands of the interest in good reputation. .. . 
Evans, Legal Immunity for Defamation, 24 Minn. L. Rev. 606, 607 (1940). 

2 See Notes, 150 A.L.R. 932, 19 A.L.R.2d 694. 

* Lubliner v. Reinlib, 184 Misc. 472, 50 N.Y.S8.2d 786, 797 (Sup. Ct. 1944). 
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sought by an employer who has been denounced by a union; the 
commonly sought remedy is an injunction against wrongful picketing 
or interference with prospective advantage.‘ Statutes now regulate 
the area of wrongful picketing to a large extent; since this note is 
intended as an analytical study of an area of libel law rather than an 
examination of the law of picketing, no attempt will be made to 
examine that problem. 

Do statements made by a union which in effect urge employees to 
strike or consumers to boycott an employer properly give rise to 
actions for libel or for interference with business advantage? It has 
been urged that insofar as an employer is merely called “unfair’’— 


The tort of interference with prospective advantage might be 
a more effective vehicle for relief. . . .* 


The observation is there made that the theory of defamation actions 
is that the “language itself’”’ causes the damage, whereas the damage 
caused by an employer being called unfair stems from the power of 
the union. The same damage, it is argued, would have resulted from 
the union’s use of “‘clearly non-defamatory language . . . like ‘Do 
not patronize.’ ’’? 

The damage of any libel results from the publisher’s ability to 
affect beliefs and actions of others rather than from ‘the language 
itself.’’ Strong language such as in stating that a coal mining com- 
pany had violated the safety laws* or that the Pullman Company 
falsely advertised its profits® are the type which touch off libel actions, 
but implicit in any such cause of action is the principle that the 
nature of the publication must have led readers to be affected by 
the charges.'° Is the phrase “do not patronize’ non-defamatory? 
When it is expressed by a union it carries the clear implication to 
many people that there is reason they should disapprove of the com- 
pany’s labor policy. It is not the form of the words which determine 
whether a statement is defamatory;" to say “do not associate with 
X’’ is probably defamatory if the source of the statement is such that 





‘ Prosser, Torts, 1029 et seg. (1941). 

5 E.g., Wis. Stat. §§ 103.53, 103.535 (1951). 

64 Sran. L. Rev. 300, 302 (1952). 

7 Ibid. 

§ Willfred Coal Co. v. Sapp, 193 Ill. App. 400 (1915). 

® Pullman Standard Car Mfg. Co. v. Loca! Union, 152 F.2d 493 (7th Cir. 1945). 

10 The language itself may be strongly disparaging, but if the circumstances 
— to the recipients that it is intended jekin ly, there may be no actionable 


1 Prosser, Torts, 787-788 (1941). 
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numerous recipients would tend to shun him in the belief that there 
is some reason to do so. 


Rather than attempting to distinguish whether the language it- 
self or the exercise of influence has caused the harm, it seems more 
realistic to treat neither the tort of libel nor of interference with 
advantage as necessarily excluded by the availability of the other. 
Ideally, there should be little difference in the conditions of recovery 
by the two theories; 


Defamation, interference with contract, injurious falsehood 
and the broader tort of interference with prospective economic 
relations, are all different phases of the same general wrong of 
depriving the plaintiff of beneficial relations with others. ... At 
some distant future day, when separate “torts’’ have lost their 
significance in the eyes of the law, the common basis of all four 
may lead to some comparison and overhauling, which will make 
them more consistent with one another.” 


Is there defamation? A corporation or other form of business organiza- 
tion has no personal reputation which may be defamed™ but its 
honesty, credit and business practices are entitled to protection. 
Statements tending to damage the respect, goodwill or confidence 
in which a business is regarded by a substantial group’* meet the 
general test for defamation. Statements which tend to cause patrons 
or employees to avoid a firm are defamatory in nature; in Azton 
Fisher Tobacco Co. v. Evening Post Co., it was held that to publish 
of a corporation maintaining a union shop that it was on the unfair 
list and had its advertising printed in scab shops, is libelous per se, 
if it is shown that it had the patronage of union labor which was lost 
because of the publication. 

The courts have generally agreed that the word “unfair’’ has come 
to have a specialized meaning: 


Courts have come very generally to recognize that the word 
“unfair,”’ as commonly used by labor unions, does not bear its 
primary and usual meaning, but has a well-known and well- 
understood peculiar and specific significance. This unique mean- 





12 Prosser, Torts, 1049 (1941). 

8 Td. at 786. 

4 The communication must tend to defame only in the eyes of a substantial 
me though it be a minority one. RestaTEMENT, Torts, § 559, Comment 
e i 
aie Fisher Tobacco Co. v. Evening Post Co., 169 Ky. 64, 183 8.W. 269 
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ing of the word when so used is not capable of precise judicial 
determination, except negatively.’ 


The usual negative definition is that the word does not impute any 
moral shortcomings.” In addition to defining the word negatively, 
the courts have variously said it means: There is a dispute;'* there 
is a condition upon which union men will not work ;’’ or the employer’s 
practices fail to meet the approval of the union.” 

Where libel actions fail, it is important to determine whether it is 
because there was no defamation or because there was no actionable 
defamation. In a case where the union published a notice putting a 
store on an unfair list for not following other stores in early closing 
hours during summer months, the court emphasized that ‘‘no im- 
putation upon their credit, solvency, or conduct as merchants’’ was 
involved.”! The holding is only that the words are not “‘libelous per se’’ 
and that special damages must have been shown. 

Consolidated Terminal Corp. v. Drivers, Chauffeurs & Helpers Local 
Union” held it defamatory for a union to picket a non-union ice 
manufacturer who refused to recognize the union; the court said: 


It cannot be doubted that the publication of a statement to the 
effect that a person or corporation, engaged in manufacture and 
sales to the public, is unfair to organized labor, if in truth and in 


fact such person or corporation is not unfair to organized labor, 
results in inevitable damage and loss to that person or corpora- 
tion. In respect of inevitable damage, such a statement, if false 
and malicious, can be assimilated to those expressions which are 





16 Blossom Dairy Co. v. International Bro. of Teamsters, 125 W.Va. 165, 
173, 23 S.E.2d 645, 650 (1942). 

17 Paducah Newspapers, Inc. v. Wise, 247 S.W.2d 989 (Ky. 1951); Emde v. 
San Joaquin County C. L. C., 23 Cal.2d 146, 158, 143 P.2d 20, 27 (1943); John 
R. poomeens Co. v. Delicatessen Union, 126 N.J.Eq. 119, 123, 8 A.2d 130, 133 
(1939); Cinderella Theater Co. v. Sign Writers, 6 F. Supp. 164, 172 (E.D. Mich. 
1934); Steffes v. Motion Picture Machine Operators, 136 Minn. 200, 202, 161 
N.W. 524, 525 (1917); J. F. Parkinson Co. v. Building Trades Council, 154 Cal. 
581, 592, 98 Pac. 1027, 1032 (1908); Watters & Son v. Retail Clerks Union, 120 
Ga. 424, 427, 47 S.E. 911, 912 (1904). 

18 Paducah —% * ers, Inc. v. Wise, 247 S.W.2d 989 (Ky. 1951); John R. 
Thompson Co. v. Delicatessen Union, 126 N.J.Eq. 119, 123, 8 A.2d 130, 133 
(1939) ; Cinderella Thoaat Co. v. Sign Writers, 6 F Supp. 164 (E.D. Mich. 1934), 

19 J. F. Parkinson Co. v. Building Trades Council, 154 Cal. 581, 592, 98 Pac. 
1027, 1031-2 (1908). 

20 Emde v. San peas County C. L. C., 23 Cal.2d 146, 159, 143 P.2d 20, 27 
(1943); Blossom Dairy Co. v. International Bro. of Teamsters, 125 W.Va. 165, 
23 S.E.2d 645 (1942); ~~ R. Thompson Co. v. Delicatessen Union, 126 N.J.Eq. 
119, 8 A.2d 130 (1939). 

( — & Son v. Retail Clerks Union, 120 Ga. 424, 427, 47 S.E. 911, 912 
1 , 
2 33 F.Supp. 645 (D.C. Cir. 1940). 
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well recognized in the law to be libelous per se, and to contend 
otherwise is to ignore the realities of present day economic life.” 


The court said in the Watters case: 


A state of facts was given. The words “‘unfair’’ and ‘‘unfair list’’ 
were coupled with these facts, and amounted to a characteriza- 
tion or statement of what defendants thought of plaintiffs’ re- 
fusal to become a party to the early closing movement.*4 


The different outcome in the cases on the issue of whether there was 
actionable defamation thus seems to center in part on whether it is 
considered to be a statement of opinion or of fact. It is generally 
stated to be the modern rule that in determining whether a state- 
ment is defamatory there is no real distinction between assertions of 
fact and of opinion,” although there may be a broader privilege for 
the latter. Cases refusing to enjoin picketing have pointed out that 
“unfair’’ is merely an expression of opinion.?’ This view that because 
it is opinion it is not actionable seems to have carried over to the 
libel cases. Where a magazine article by a non-disputant stated that 
an employer’s labor policy was ‘‘based on a refusal to make any con- 
cessions to unions,’’ the court said: 


... Wwe do not think that a charge of being unfair to labor is 
libelous. To charge one with being unfair to labor is a much 
broader charge than to charge one with unfair labor practices. . . . 
To say that one is unfair to labor is not a statement of a fact, but 


of an opinion.”* 


Cases which say that “unfair’’ is not actionable because it is but 
an expression of opinion err if they discuss that in determining 
whether there is defamation. Expressing an opinion which brings a 
company into disrepute is as defamatory as asserting a fact. The 
importance of its being only opinion lies in the possible bearing on 
the existence of privilege. Probably the courts are really denying 
recovery because of the feeling that unions should be permitted to 





*2 33 F.Supp. 650 (D.C. Cir. 1940). 
™ _ & Son v. Retail Clerks Union, 120 Ga. 424, 427, 47 S.E. 911, 912 
904). 


2% Prosser, Torts, 783 (1941). 


% Td. at 841. 

27 Blossom Dairy Co. v. International Bro. of Teamsters, 125 W.Va. 165, 23 
S.E.2d 645 (1942); Taxi-Cab Drivers v. Yellow Cab Operating Co., 123 F.2d 
262 (10th Cir. 1941). 

28 Montgomery Ward & Co., Inc. v. McGraw-Hill Publ. Co., 146 F.2d 171, 


176 (7th Cir. 1944). 





542 WISCONSIN LAW REVIEW [Vol. 1953 


utilize the weapons of strike and boycott,?* but are reluctant to ex- 
press the immunity in terms of privilege. Courts often find it con- 
venient to leave unclarified the distinction between what is not def- 
amation and what is not actionable defamation, rather than base 
denial of recovery on a concept not clearly established by precedent.*° 


Is it true? A recent case* holding that “‘unfair’’ is defamatory even 
by its restricted meaning that the employer is unfriendly to labor 
raises the interesting problem of when is such a statement true. A 
small store-owner had an hour’s painting job done by a non-union 
employee. A month and a half later the painters’ union published a 
charge that the plaintiff was unfair to labor. The union argued that 
since the employer had offended the union, the charge was true, but 
the court sustained the jury verdict that the statement was not true 
and noted: 


The only justification for sustaining the right of labor unions 
to make derogatory statements about an employer must be that 
the union has reasonable grounds for objecting to the employer’s 
conduct. . . . However, in the present case the employer com- 
mitted an act which appeared quite innocent. 


There is a great deal of difficulty in determining whether an expres- 
sion of opinion is true; the justification of ‘‘true opinion’ means that 
the opinion is reasonably drawn from true facts. The added difficulty 
in the case of whether “unfair’’ is true, is that the truth or falsity is 
determined by the facts of the relationship between the defamer and 
the defamed. Generally the matter of relational facts is best treated 
as determining whether there is a privilege. 


Is it privileged? The general rule is that statements which would 
otherwise be actionable may be made with immunity if reasonably 
in the furtherance of certain interests.* Although the external facts 
of the relationship between the defamer, the defamed and the reader 
are most appropriately handled within the concept of privilege, many 
of the decisions make only a vague reference to that justification. In 
Consolidated Terminal Corp. v. Drivers, Chauffeurs & Helpers Local 
Union, the court, in denying a motion to dismiss the complaint, said: 





*° “Tf it were libelous simply to say of another that he is unfair to labor, » every 
picketer who carries a banner with such a legend would be guilty of libel.” 
aap rial Ward & Co., Inc. v. McGraw-Hill Publ. Co., 146 F.2d 176 (7th 

ir. ‘ 

30 Cf. Hoan v. Journal Company, 238 Wis. 311, 298 N.W. 228 (1941). 
** Paducah Newspapers, Inc. v. Wise, 247 S.W.2d 989 (Ky. 1951). 

% 247 S.W.2d at 993. 

3 Prosser, Torts, 821 et seg. (1941). 
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This right to publicize the facts concerning a labor dispute 
carries with it an obligation of self-restraint to prevent the pub- 
lication of untruth.* 


The most common observation on the extent of the privilege to 
proclaim an employer “unfair’’ is that there must exist a labor con- 
troversy. Teller says, in a comment sometimes cited by the courts, 


that: 


... labor unions have the right to banner an employer as unfair 
in connection with a labor controversy.* 


In Tazi-Cab Drivers Local v. Yellow Cab,* the court said: 


To limit the right of a labor union to employ publicity challeng- 
ing the fairness of the attitude of the employer to cases where the 
employer is not justified in denying the union’s demands, would 
greatly curtail the right of free communication.” 


Wood v. Amalgamated Clothing Workers** concerned whether a 
union circular was actionable which stated: ‘‘Does Mrs. Wood have 
the inspiration to establish herself as the American ‘Hitler’ in the 
laundry industry . . .?’’ The court said: 

That is a question and not a direct characterization of Mrs. 

Wood and it is used in a communication to persons interested by 


one who is also interested, and thus is privileged, if made with- 
out malice.*® 


In finding that there was no proof of malice, the court stated: 


The whole transaction was one of the conventional and or- 
dinary methods of communication pursued by a labor union in 
its controversies. . . .*° 


Emde v. San Joaquin County C. L. C.“' arose when a dairy changed 
from union routemen to delivery by independent contractors on a 





* 33 F.Supp. 645, 650 (1940). 

% 1 TeLiter, Lasor Disputes AND CoLLECTIVE BARGAINING, 391 (1940). Cited 
in Paducah Newspapers, Inc. v. Wise, 247 8.W.2d 989, 990 (Ky. 1951); Emde 
v. San Joaquin County C. L. C., 23 Cal.2d 146, 159, 143 P.2d 20, 27 (1943); 
and Blossom Dairy Co. v. International Bro. of Teamsters, 125 W.Va. 165, 
173, 23 S.E.2d 645, 650 (1942). 

% 123 F.2d 262 (10th Cir. 1941). 

37 Td. at 267. 

810 L.R.R.M. 595 (Cal. Superior Ct. 1942). 

39 Td. at 596. 

4° Td. at 597. 

4 23 Cal.2d 146, 143 P.2d 20 (1943). 














544 WISCONSIN LAW REVIEW [Vol. 1953 


commission basis. The union charged the employer was unfair and 
had violated its contract to hire only union employees. The decision 
denies recovery primarily on the theory of fair comment: 


Because, however, the peaceful settlement of labor contention 
is a matter of vital public concern, the parties to such a con- 
troversy must be accorded the right to make fair comment 
upon the facts involved, at least so long as the criticism is based 
upon a true or privileged statement of fact.‘ 


It considers the charge of contract violation to be opinion based on 
the true facts: 


... while a contract existed between the Teamsters’ Union and 
the dairy requiring that drivers should be members of Loval 
439, the employers put into effect a plan under which union men 
could not continue their employment. Such an interpretation 
may fairly be characterized as the “gist’’ of the charge, or at least 
within the permissible limitations of fair comment.* 


We thus see that the basic truth upon which the justification of fair 
comment rests again has reference to the facts of the relationship 
between the defamer, the defamed and the recipients of the state- 
ment. The union stands in a contractual relationship to the employer 
for the benefit of the employees. 

At the end of its decision, the majority states that even if the 
charge of contract violation is false, it is privileged because com- 
municated to those with an interest.“ The concept of qualified priv- 
ilege seems to fit the situation more realistically than the concept of 
fair comment. It is doubtful whether the court would be so willing 
to say that an employer’s labor policy is such a matter of public 
concern were the statements being published by an outsider to the 
affair. The factor which should have been the basis of the denial of 
recovery was expressed by the court but not relied on by it: 


. .it may not be denied that the particular controversy between 
the dairy and the union in the present action, involving as it 
does the dissatisfaction of organized labor with a system of dis- 
tributing milk products which avoids minimum wages and hours, 
workmen’s compensation and social security benefits, is a legit- 
imate matter of labor dispute.“ 


In summary, it seems the courts have been reluctant to expressly 





4 23 Cal.2d 154, 143 P.2d 25 (1943). 
# Td. at 161, 143 P.2d at 28. 

“ Thid. 

Td. at 155, 143 P.2d at 25. 
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apply the concept of privilege to this situation of union denunciation 
of employer, but limited immunity does nevertheless prevail. It is 
important to note that, apart from the effect of malice, the privilege 
concept does not give unions complete immunity from liability. For 
example in the Paducah case,“ where the union was denouncing a 
storekeeper for using a non-union man for the painting job, a situa- 
tion of privilege had not arisen. There was no dispute over terms or 
conditions of employment between an employer and a recognized 
bargaining agent nor can it be said that there was an effort to organize 
inasmuch as there was not even a request to the storekeeper to em- 
ploy union labor in the future or even to make amends for not doing 
so in the past. Once the union can show that the statements are made 
either in the process of organizing or in bargaining for a group of 
employees, the language of the Emde case is a good guide to policy: 

And since such disputes, realistically considered, normally in- 
volve considerable differences of opinion and vehement adherence 
to one side or the other, a necessarily broad area of discussion 
without civil responsibility in damages must be considered an 
indispensable concomitant of the controversy.“ 


Union Denunciation of Another Union 


Another situation where denunciatory language functions as a 
weapon of conflict is rival unionism. It is doubtful that the few libel 
cases derived from such situations accurately reflect the extent of 
resulting invective, since apparently the parties are generally willing 
to settle the argument in rough give and take rather than resort to 
the courts. 

The fact that a union is the complaining party immediately raises 
the question of damage to what sort of reputation constitutes def- 
amation of a union. Because corporations did not have a personal 
reputation to protect, it was necessary that their business reputation 
be harmed.** One case indicated some time ago a hesitancy to extend 
to unions a reputation deserving protection; in Stone v. Textile Exam- 
iners Employers’ Ass’n, the court said: 


... the complaint being barren of any appropriate averment as 
to the union’s engagement in any form of business, and of any 





“ 247 S.W.2d 989 (Ky. 1951). 


‘7 Emde v. San Joaquin County C. L. C., 23 Cal.2d 146, 155-156, 143 P.2d 
20, 26 (1943). 
48 Supra, p. 539. 
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allegation of damages to the union in its credit or business, it is 
defective. . . .** 


The subsequent cases recognize that a union’s reputation consists 
of the regard with which it is held by the employees in the industry, 
and that an action may be maintained for writings which had the 
effect of disgracing plaintiff union and its members before workers in 
the industry.* 

As to what constitutes damage to that reputation, there is a diver- 
gence in the cases. On the one hand, a letter by a union to a member 
disapproving of the giving of any aid to the plaintiff union described 
as a “company union’’ was held not to be defamatory: 


These words, fairly construed, do not tend to hold it up to pub- 
lic contempt or ridicule. 


The court relied on the definition of “company union’’ in the state’s 
Labor Relations Act as not suggestive of defamation; this disregards 
the well-known libel doctrine that it is the ordinary meaning of the 
word if so understood by the recipients which determines the defam- 
atory nature of the words.” 

Displaying a more solicitous regard for a union’s reputation is 
Griest v. DeLury® in which a rival union had published an article 
about the mayor “‘balling out’’ the president of the plaintiff union; 
the court held: 

The article here would justify a jury’s finding of a libelous 
and injurious attack upon the reputation of the union in the 
light of the alleged rivalry in organizational activities. While the 
attack is seemingly directed against the officer of the union it 
nevertheless is directly concerned with the common purpose of 
its membership.* 


In Hotel, Restaurant, B.S. & M.W.U. v. Hotel and Club E.U.,® defend- 
ant A.F.L. union distributed a circular stating that the C.I.O. union 
had a bellman discharged because he joined the defendant union. 
The court said: 





“© 137 App. Div. 655, 658 (N.Y. 1910). 

50 Lubliner v. Reinlib, 184 Misc. 472, 50 N.Y.S.2d 786, 797 (1944). 
me Variety Artists, Inc. v. Mosconi, 169 Misc. 982, 9 N.Y.S.2d 498 

5 Prosser, Torts, 788 (1941); RestaTEMENT, Torts § 563 (1938). 

83 22 L.R.R.M. 2011 (N.Y. Sup. Ct. 1948). 

% Td. at 2012. 

18 L.R.R.M. 2001 (Pa. Ct. of Com. Pleas 1946). 
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Such a false statement, bringing the plaintiff union into disrepute 
among the employees of the industry, is injurious to its business 
and is libelous per se.® 


The only case involving rival unionism which at all examines the 
question of the applicability and extent of the privilege concept is 
Lubliner v. Reinlib’’ which notes the importance of the extrinsic cir- 
cumstances of the relationship between the parties—a factor ap- 
propriately considered within the concept of privilege: 


Whether language is libelous per se . . . requires some evalua- 
tion of the factual context of the allegedly libelous statements. 
Remarks made in the course of a labor dispute have received 
sympathetic judicial treatment. . The language . . . [goes] 
beyond the bounds of propriety even in the light of the ‘special 
circumstances and exigencies of a labor dispute. This holds true 
particularly in the case at bar, where the dispute is one between 
rival unions acting to persuade employees of the relative merits 
of the two unions, and where there is a greater premium to be 
put upon truthful, responsible and accurately informative state- 
ments than in most strikes and picketing situations.®* 


Union Denunciation of Individuals 


When dealing with defamation of the individual, we are faced with 
protection of personal reputation and no showing of monetary loss 
should be necessary. However, the fact that the communication was 
to a labor union may establish that the words tend to defame. Arnold 
v. Marine Cooks and Stewards** bases a finding of libel per se on the 
fact that the statement was communicated from one union to an- 
other and the latter controlled the plaintiff’s job opportunities. One 
union wrote the other to notify it that ninety-seven employees were 
considered ‘‘renegades;’’ the purpose was to guide hiring hall policies. 
The court said: 

In the case at bar the letters in themselves would not be 

libelous if sent to the average individual. . . . The language of 


the letters, under the circumstances surrounding their publica- 
tion, was libelous per se.®° 


In a case*! where the plaintiff was listed as one of ‘‘the detestable 
scabs and blacklegs,’’ the court thought it necessary to rely on the 





% 18 L.R.R.M. 2002 (Pa. Ct. of Com. Pleas 1946). 

57 184 Misc. 472, 50 N.Y.S.2d 786 (1944). 

58 50 N.Y.S.2d at 797-798. 

59 36 Wash.2d 557, 219 P.2d 121 (1950). 

80 Jd. at 562, 219 P.2d 123-124. 

6 United Mine Workers v. Cromer, 159 Ky. 605, 167 S.W. 891 (1914). 














548 WISCONSIN LAW REVIEW [Vol. 1953 


fact that blackleg could mean swindler in order to find “‘libel per se.”’ 
The court indicates that the meaning “‘strikebreaker’’ would not be 
libel per se,® although it is just such a meaning which would cause the 
most damaging harm. Perhaps in 1914 in Kentucky strikebreakers 
were not disliked by any sizable part of the people. 

Privilege may arise either from publication to protect an interest 
of the publisher or the recipient, or a common interest. There is, no 
doubt, a privilege to inform a union that a potential employee in the 
bargaining unit is opposed to the union’s aims. That was the situa- 
tion in the Arnold case; the court decided, because the privilege was 
not clearly shown on the face of the dispute, the question of privilege 
could not be raised by demurrer. To state in the union’s paper that 
certain individuals were traitors to the union was held privileged in 
Bereman v. Power Publishing Company.® 

The interest in maintaining proper conduct of union officials gives 
rise to a privilege. Blake v. Trainer illustrates the nature of the 
qualifications on a qualified privilege. The president of the inter- 
national union accused the president of a local of having been dis- 
loyal in making an agreement with an employer. Some copies of the 
letter circulated outside of the local; there was also a finding that the 
accusations were in retaliation for criticism the local president had 
made of the international president. The court said that he— 

... has a qualified privilege when he makes a statement inform- 

ing the union of any supposed dereliction of duty of officers. . . . 

[W]e are unable to find that the method of publication used here 

was a reasonable way of protecting that interest.*” 


A case where the defendant was held to have acted within the limits 
of reasonable means in serving the same end is Caldwell v.. Hayden. 


Employer Denunciation of Union or Employee 
There are but very few cases in which unions have brought libel 
actions against employers. Probably this is not due to anything in 
libel doctrine making it particularly difficult to recover so much as it 
is due to the comparative moderation of employer’s statements and 
the inbred union suspicion of the courts. 





* United Mine Workers v. Cromer, 159 Ky. 608, 167 S.W. 893 (1914). 
* Prosser, Torts, 831 ef seg. (1941). 

* 36 Wash.2d 557, 563, 219 P.2d 124, 127. 

% Bereman v. Power Publishing Co., 93 Colo. 581, 27 P.2d 749 (1933). 
® 148 F.2d 10 (D.C. Cir. 1945). 

87 Td. at 12. 

$8 42 App. D.C. 166 (1914). 
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The cases of inter-union rivalry illustrated that a union’s reputa- 
tion enabling it to act as a bargaining agent for employees may be 
entitled to protection. Bradley v. Conners,®* in which the employer had 
written that he was “‘getting sick of this damn nonsensical business 
on the part of a bunch of racketeers,’’ said the statement was libelous 


per sé. 

Because there is a qualified privilege to publish for the protection 
of the publisher’s legitimate interests,”° an employer should be able 
to protect his business by defending against attacks on its reputation 
or against union acts believed to be harmful to the business. The only 
case dealing with this issue produced an interesting and unique def- 
inition of the extent of the privilege. 

In Meyers v. Huschle Brothers™ the employer had written letters 
to the employees asking: 


Do you want to be a member of a union that is controlled by 
men with Un-American ideas? By men who exploit and live in 
luxury on the dues you pay them.” 


The decision notes that the state’s Labor Law condemns certain 
methods of interference with collective bargaining but in this case 
there had not been established— 


. . . facts which would indicate that the employer was guilty of 
improper interference with collective. bargaining or the choice 
of a representative for such purposes. . . . The defense of qualified 
privilege may fall if it should be made to appear that the em- 
ployer in circulating the letter interfered with the union’s or- 
ganizing activity to an extent forbidden under the law. Until 
this much is shown, it seems to us that the defense of qualified 
privilege as alleged in the answer is good on its face.” 


To a certain extent laws indicating the public policy toward the 
activities of unions and employers should guide the libel law in its 
determination of what statements should be considered privileged. 
If the employer’s statements are made in an attempt to interfere 
with the employee’s freedom to organize they should not be privileged 





9 169 Misc. 442, 7 N.Y.S.2d 294 (1938). 

70 ProssER, Torts, 832-833 (1941). “If the dairy considered the union pub- 
licity to be unfair or misrepresentative, its remedy was to answer the a 
by counter-publicity of its own. . . .”” Emde v. San Joaquin County C. L. C., 
23 Cal.2d 146, 161, 143 P.2d 20, 29 (1943). 


1 274 App. Div. 80, 80 N.Y.S.2d 173 (1948). 
% Id. at 81, 80 N.Y.S.2d at 174. 
% Id. at 82-83, 80 N.Y.S.2d at 175. 
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inasmuch as that would not be in furtherance of a legitimate interest. 
But the laws defining unfair labor practices do not usually pretend to 
list all the acts for which a party may incur civil liability. Labor 
legislation should be a guide to what activities by a party to a labor 
dispute are not sanctioned by law; statements made in connection 
therewith should not be privileged. The converse should not always 
be true. 

There is also a privilege for inter-departmental communications 
within a business organization. Such a privilege applied to an inter- 
departmental discharge slip which called an employee a “‘striker.’’™ 


Conclusion 


At the beginning this note expressed a desire to discover how the 
concepts of libel law cope with libel arising from conflict situations. 
The decisions that stretched the concepts of what was defamatory 
and what was true by considering within these factors the extrinsic 
matter of the relationship between the parties indicated some short- 
comings of legal doctrine. However, the artificial reasoning of these 
decisions seems due not to inadequacy of libel law concepts but to a 
failure to expressly utilize the concept of qualified privilege. The im- 
portant feature in libel cases arising out of conflict situations is that 
the relationship between the conflicting parties must be considered; 
qualified privilege can take that factor into account. 


JAMES R. JACKSON 





PROPOSED REVISIONS OF THE WISCONSIN INCOME TAX 
LAWS. The Legislative Council has introduced bills 102A and 103A 
to the Wisconsin State Legislature in 1953, which would change the 
Wisconsin tax law in several major respects. These proposals in- 
corporate most of the changes suggested in: ‘“The Report of the Sub- 
committee on the Simplification of Individual Income Tax Forms 
and Procedures to the Tax Committee of the Legislative Council,’ 
submitted August 11, 1952. 
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Work of the Subcommittee 


This subcommittee was created for the purpose of studying the 
present income tax laws and forms of the individual income tax from 
the point of view of compliance and administrative problems, and 
to report its findings and recommendations for simplification to the 
Tax Committee. 

The subcommittee’s recommendations were of three broad types: 
(1) reduction in the number and complexity of the forms with which 
the taxpayer must deal; (2) simplification of the calculations and 
procedures required for compliance and administration; and (3) re- 
duction of the points of difference between the federal and the state 
income tax laws, especially those differences which most frequently 
prove to be sources of confusion, irritation and dissatisfaction to the 
taxpayer.! 

As to the three broad areas mentioned above, the subcommittee 
found that the most troublesome matters were as follows: 


1. Matters of form: 


a. Difficulties associated with the optional gross receipts tax, 
and use of the table provided for its use—such as the failure 
to distinguish between gross receipts and net income, and 
when and when not, a person could be claimed as a depen- 
dent, or claim a “‘head of the family’’ exemption for him- 
self. 


2. Matters of calculation and procedure: 


a. The necessity of calculating separately the normal tax and 
the teachers retirement surtax, which serves no purpose 
except in connection with the sharing of the normal tax 
(which could be accomplished in a simpler way). 

b. Errors resulting from the 9% standard deduction, espe- 
cially because of confusion with the 10% Federal standard 
deduction. 

c. The extra work required, especially by tax administrators, 
in handling small (less than $10) installment payments. 





1 Discussion of this latter point led directly to consideration of the often- 
suggested proposal that the Wisconsin taxpayer start with his “net income” as 
reported on his federal tax return, make a limited number of adjustments to 
determine the income taxable by the state, and then apply state income tax 
rates to determine his state tax. Study of this suggestion led the subcommittee 
to conclude that its adoption would result in further complication rather than 
simplification of the state tax. 
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3. Points of difference from the Federal income tax causing dis- 
satisfaction or complaints: 

a. Dependents—inadequacy of the present State exemption 
($4), non-allowance of exemptions because of the 18 year 
age limit in the State law, and the necessity of prorating 
exemptions because of changes of status during the tax 
year. 

b. Deductible Medical Expenses—non-allowance of medical 
deductions in excess of $500, and non-allowance of some 
expenses for insurance premiums which are allowed by the 
Federal government. 

c. Requiring the recognition of capital gains on the sale of 
owner-occupied residences when another residence is pur- 
chased within a short time, and also the recognition of 
capital gains resulting from ‘‘trading in’’ business assets on 
the purchase of the same type of asset. 


The fact that any attempt to remedy some of the above problems 
would necessarily have some effect on revenue and on the distribu- 
tion of tax burdens, caused the subcommittee to adopt these two 
rules in governing its recommendations: 


A. In considering each item or proposal, the effect upon yield 
and the distribution of tax burdens must be calculated; this 
effect must be minimized insofar as practicable in view of the 
nature of the item in question. 


B. When combining specific proposals into a consolidated or 
overall recommendation, the remaining effects upon yield and 
progressivity must be offsetting rather than cumulative, 
so that the end result will be to leave the revenue-producing 
and progressivity features of the tax substantially unchanged. 


The Proposed Bills 


Upon the basis of the analyses and recommendations of the sub- 
committee on the various problems mentioned above, the Taxation 
Committee drafted a proposed bill (102A) which deals generally with 
six main topics, and another bill (103A) which deals with a seventh 
topic. 


1. Integration of Rates (Normal and Teacher’s Surtaz). 


At present Wisconsin levies both a normal tax, section 71.01 (1)? 
and a Teacher’s surtax, section 71.01 (2)(a). The method of com- 
puting these two taxes is prescribed in section 71.09. The fact that 








2 This and all other references to sections are to Wis. Star. (1951). 
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a Wisconsin taxpayer has to figure out his normal tax, then using 
that as a basis, figure out his teacher’s surtax, and then add the two 
taxes together to determine his total tax bill, is an obviously com- 
plicating factor. Also the terminology used creates the erroneous 
impression that the surtax funds are segregated for the financing of 
teachers’ pensions, whereas in fact the only actual significance of the 
separate calculation is to determine the amount to be distributed to 
counties and municipalities.* 

The proposed bill would eliminate this problem by amending sec- 
tion 71.01 (2)(a) (which sets up the teacher’s surtax) to be effective 
only: “for calendar years prior to and including the calendar year 
1952, and corresponding fiscal years, but not thereafter.’’ The loss 
of revenue caused by dropping of this tax is compensated for or picked 
up by the amendment of section 71.09 in respect to the rates of taxa- 
tion prescribed, for both individuals and corporations.‘ Section 71.14 
prescribing the method of distributing shared taxes to the various 
counties and municipalities, is also amended, thus completing the 
integration problem. 

Therefore the amendments the new bill proposes above would 
eliminate one calculation for the taxpayer (and consequently one 





“Tn recent years the returns from this tax (teacher’s surtax) have far exceeded 
the requirements of the retirement system, and the surplus has reverted to the 
state general fund.” Wis. BLuge Book 387 (1952). 

* These tables show the old combined rates (normal and teachers’ surtax) for 
both individuals and corporations, the new eombined rates, and the difference 


in these rates. 
Individual 
Present Rate New Rate Difference 
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more source of error and complaint), provide the state with sub- 
stantially the same revenue, and allow for the distribution of shared 
taxes on the same basis as before. 


2. Changes in the Standard Deduction (used in lieu of itemizing deduc- 
tions), and the Optional Gross Receipts Table. 


Anyone familar with filling out a Federal income tax return of 
course knows of its allowance of a so-called optional standard deduc- 
tion, as provided for in the I.R.C. section 23(aa).5 The Federal deduc- 
tion allowed is 10% of adjusted gross income, in lieu of taking item- 
ized deductions for various allowable deductions, such as contribu- 
tions, medical expense, etc. The limit of the standard deduction under 
the I.R.C. is $500 on an individual return and $1000 on a joint return. 
This standard deduction is incorporated into a table furnished on 
page 4 of the Federal form 1040. 

Wisconsin at present has a standard deduction of 9% which is set 
up by section 71.05(13)(a) and is limited to $450. This item causes 
Wisconsin taxpayers difficulties in the two major respects in which 
it differs from the Federal standard deduction, namely: (1) a dif- 
ference in rate; and (2) it is subtracted from gross income rather 
than adjusted gross income as in the Federal tax.® 

The subcommittee considered recommending an increase in rate 
to 10% but rejected this because of its adverse effect on revenue. 
For a similar reason they also rejected the permission of optional 
joint returns.’ 

The solution decided on artfully cures both the rate difficulty 
problem, and the gross income versus adjusted gross income problem 
by making the standard deduction available only as follows: (1) 
$450 to persons with adjusted gross income of $5,000 and above; and 
(2) for persons with adjusted gross incomes up to $5,000 the optional 
standard deduction will be available only through use of a tax table 





e 5 This and all future references to I.R.C. sections, are to the INTERNAL REVENUE 
‘ODE. 

* Although section 71.05(13)(a) says that “an optional standard deduction 
equal to 9 per cent of gross income”’ is to be allowed in lieu of itemizing deduc- 
tions, it is interesting to note that the present Wisconsin Form 1 “Individual 
Income Tax Return” allows the standard deduction to be taken from “Total 
Income” (line 10), which includes such net income items as: net rents from Wis- 
consin estate (line 4), net gain or loss from sale or other disposition of assets 
(line 5), and net profit or loss from business or profession (line 6). 

7 This would be done by amendment of section 71.09(2m)(b) which now allows 
such joint returns—but only where the taxpayers both chose to use the so-called 
“Optional Individual Income Tax Return” set up in section 71.09(2m)(d). 
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which will be substituted for the present optional gross receipts 
table. 


The proposed bill carries out the above solution mainly by amend- 
ing section 71.05(13)(a) so as to read in effect that a standard deduc- 
tion of $450 shall be allowed to natural persons and guardians with 
adjusted gross incomes of $5,000 or more; and by amendment of 
section 71.09(2m) et.seg. (which sets up the optional tax and op- 
tional tax table) to be based on adjusted gross income rather than 
gross receipts. The term adjusted gross income would be defined in 
section 71.09(2m)(c)—the subsection where presently the term gross 
receipts is defined. 

It would seem that the change proposed here, along with the 
redefinition of dependents (discussed latter) would be one of the 
biggest steps forward taken in pure simplification of problems pre- 
sented to the Wisconsin taxpayer. If the change were adopted, it 
would mean, for example, in the case of a person earning under 
$5,000 that he would merely have to list his adjusted gross income, 
(in most cases this would be the same as the figure on his Federal 
return labeled the same way) then turn to the table, find the column 
listing the number of deductions to which he is entitled, and then 
read his tax—exactly the way he would find his Federal tax on page 4 
of Federal form 1040. For the person earning $5,000 or over who 
chooses to use the standard deduction, his problem is also rendered 
comparatively simple—he merely needs to subtract $450 from his 
adjusted gross income, and then figure his tax. 


3. Changes in Requirements of Who Shall File—the Amounts of Ezx- 
emptions, and Definitions of Dependents. 


The principal problems raised here relate to three points of dif- 
ference, unfavorable to the state taxpayer, between the state and 
federal income taxes. 

These points are: 


1. The inadequacy of the $4.00 tax deduction allowance for 
dependents, which has an income equivalent of $360 or less. 


2. The definition of a dependent in terms of age (18 years) 
rather than income (less than $600) which means that many 
children over 18 cannot be taken as dependents if they are... 
in fact dependent on their parents. Erroneous claims for such 
deduction are frequently detected in Office audits necessitating 
correspondence with the taxpayer and the collection commonly 
of an additional $4.00 in taxes plus interest. 
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3. The necessity under the State law (except on Forms la and 
lwa) of prorating deduction allowances in cases where the tax- 
payer’s exemption status changes during the taxable year. .. . 
Under the Federal law, exemption status is determined as of 
December 31 with full allowance for spouses or dependents 
{acquired or born, or] dying during the year. 

Somewhat similar compliance and administrative difficulties 
arise because of (a) the State practice of taxing the earned in- 
come of minor dependents to the taxpayer claiming the depen- 
dent, (b) the discrepancy between Federal and State filing re- 
quirements and (c) the difference in the treatment of widows, 
widowers and heads of families. . . . 


The proposed bill would alleviate the above problems by amend- 
ment of these sections of the Wisconsin Statutes: 


(a) Section 71.08 (5) would be repealed. This section called for in- 
clusion during the period of administration of an estate of the earned 
income of all children under 18 years. 

(b) Section 71.10(9)(f) would be created to state that all amounts 
received in respect of the services of a child shall be included in the 
child’s gross income and not in the gross income of the parent, even 
though such amounts are not received by the child. This is similar 
in effect to section 22m of the I.R.C. 

(c) Section 71.09(6) would be repealed and recreated. This sec- 
tion covered amount of exemptions, definitions of dependents and 
of “head of family,’’ proration of exemptions, etc. The proposed bill 
would in section 71.09(6)(a) call for the determination of marital 
status to be made at the end of the taxable year—unless the spouse 
dies within the year, in which case such determination shall be made 
at time of such death. This subsection compares with section 51(b)(5) 
of the I.R.C. This subsection also would change the exemption from 
$8 to $7. Subsection (b) would also provide for an exemption of $7, 
instead of the present $4, for each dependent whose gross income is 
less than $600 for the year. The subsection then goes on to define 
dependent in exactly the same way as is done in section 25(b)(3) of 
the I.R.C.—that is, as a person to whom the taxpayer contributed 
over half his support, who earned less than $600, and is within the 
listed group of relatives. Subsection (c) redefines who qualifies for a 
“thead of family’? exemption. As stated before this has been a source 
of much confusion as defined in the 1951 statutes, but the new defini- 
tion would make it quite clear by stating: ‘‘a head of a family’’ shall 
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mean a taxpayer deemed not married for purposes of par.(a) who 
maintained a household and supported therein himself and at least 
one other individual with respect to which individual the taxpayer 
was entitled to an exemption by par.(b). The amount is here also 
changed to: “‘An additional exemption of $7 for a head of a family”’ 
rather than the present $17.50. 

Adoption of the Federal definition of a dependent, also called for 
adoption of the Federal rule as to who shall file. The Wisconsin re- 
quirements are found in section 71.10(2) and at present require every 
person other than a corporation who receives during the year a net 
income of $800 or over, and every married person when the combined 
net incomes of such married person and his or her spouse are $1,600 
or over to file. The change proposed by the new bill would make the 
Wisconsin requirement as to who must file the same as the Federal 
requirement found in section 51 of the ILR.C.—that is, every in- 
dividual who has for the calendar year a gross income of $600 or more. 

The proposed sections discussed above do a great deal in cutting 
down the number of differences between federal and state tax con- 
cepts, and would also give the taxpayer a more realistic amount for 
his exemptions. For those reasons, as well as the fact that compliance 
and administrative problems would be lessened, the proposals meet 
their objective very well. 


4. Changes in Medical Expense Deduction. 


The subcommittee found two major problems in this regard. The 
first is the relatively low upper limit, $500, for deductible medical 
expenses, compared with a federal limit of $1,250 per exemption and 
a maximum of $2,500 on separate returns and $5,000 on joint returns. 
(See I.R.C. section 23x). The second problem concerned difficulties 
arising from differences in the basic statutory definitions of medical 
expenses as interpreted by the respective tax authorities. These two 
problems would be solved by amendment of section 71.05(9). This 


section formerly read: 


Payment for expenses for hospital, nursing, medical, surgical, 
dental and other healing services and for drugs and medical sup- 
plies incurred by the taxpayer on account of sickness or of per- 
sonal injury to himself or his dependents in excess of $50 but not 
more than $500. 


The proposed change would make this section of the Wisconsin 
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statutes similar to section 23(x) of the I.R.C. and section 29.23(x)-1 
of the Reg. These sections would allow: 

. .. expenses paid during the income year, not compensated for 
by insurance or otherwise, for medical care of the taxpayer, his 
spouse, or of a dependent specified in section 71.09(c)(b) [Same 
as I.R.C. section 25(b)(3)] (regardless of gross income of such 
dependent) in excess of $100 but not more than $2,500. Expenses 
paid for medical care, under this subsection, shall include amounts 
paid for all types of treatment—and including accident or health 
insurance. 

Among the advantages of such a change would be: (1) the lower 
income groups who are hit the hardest by high medical costs, would 
be given a break taxwise; (2) with medical expense being figured or 
defined in the same way for both federal and state returns, the tax- 
payer would be saved the task of making two calculations, thus 
again cutting down on another source of confusion and error; (3) 
a third advantage might be a saving on administration costs, 
since the federal government would check on this figure in many 
cases, where they audit a taxpayer’s return. 


5. Installment Payment of Tazes. 


The subcommittee recommended that the minimum installment 
payment on taxes be increased from $5 to $10. The purpose of this 
recommendation is to take account of increased income and price 
levels and help cut the administrative work occasioned by numerous 
small installment payments. The present section 71.10(9)(a) would 
be amended in the proposed bill to accomplish this by merely 
stating that: ‘Such initial payment shall be in the amount equal to 
at least one-third the total tax, and shall not be less than $20 if the 
total tax exceeds $20, nor less than the total amount of the tax if the 
same does not exceed $20.”’ 


‘6. Gains on Sale of Homes and Trade-In of Business Assets. 


The subcommittee’s attention was also called to the discrepancy 
between the state and federal treatment of capital gains on residences 
sold and replaced, and of book gains resulting from the ‘‘trading-in”’ 
of business assets such as automobiles, trucks, and other machinery 
and equipment. The subcommittee recommended adoption of the 
federal rule as to both items. The former is to alleviate the inequity 
the taxpayer suffers when required to pay a tax on the gain resulting 
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from sale of his home at an inflated price if he is required to pur- 
chase or construct another home at an equally inflated price. The 
latter change was recommended to help alleviate a long standing 
source of compliance difficulty and complaint because of the separate 
records and calculations required for federal and state purposes. 

These changes would be made by amendment (bill 103A) of sec- 
tion 71.03(g), a subsection relating to non-recognition of gain on 
certain involuntary conversions, and creation of section 71.03(5),(6) 
(a),(b), and (c). This latter section is practically identical with sec- 
tion 112(n) of the I.R.C. with the exception that it limits the non- 
recognition to the exchange of property in Wisconsin. 

Section 71.03(6)(a) entitled ‘‘Property held for productive use and 
investment,’’ is a copy of section 112(b)(1) of the I.R.C. again with 
the exception of the words “for property having a situs in Wisconsin.”’ 
The other subsections created here are (b) and (c) and are similar 
to sections 112(c), 112(e) and section 113(a)(6) of the I.R.C. These 
sections cover the method of computing the tax basis of business 
assets to be traded in. 

Thus in this area the proposed bill, adopting the subcommittee’s 
suggestions in full, completely lines up the Wisconsin tax in this area 
with the federal tax, with the single exception of a limitation of 
this non-recognition to Wisconsin property. 

Two of the main advantages of this proposed revision of this sec- 
tion are: (1) the elimination of the necessity of figuring and keeping 
two-cost basis on business assets; (2) giving Wisconsin taxpayers a 
break taxwise on the trade-in of their homes. Instead of taxing them 
on the bases of the inflated price of their old homes, the new bill 
recognizes the fact that the price of their new homes will be equally 
inflated. 


Conclusion 


The subcommittee concluded that the proposed changes discussed 
above would not substantially affect the revenue-producing or yield 
aspects of the tax as now constituted, based on the estimates they 
made. They were also of the opinion that the proposals, in total, do 
not materially change the progressivity of the tax structure. Of course 
it must be noted that some of the proposed changes, especially those 
relating to exemptions and medical expenses, do alter the distribu- 
tion of the tax burden to some extent, but in so doing they merely 
help remedy specific inequities and restore the original intent of the 
law with respect to these matters, in this inflated era. 
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It was the subcommittee’s considered opinion that the recom- 
mended changes discussed above would materially facilitate and 
simplify the work involved in compliance and administration of the 
Wisconsin income tax and would substantially reduce the major 
differences from corresponding federal provisions which now give 
rise to confusion, error and dissatisfaction among taxpayers. This 
author believes their conclusion is very sound. 


ALLAN W. ScHNEIDER 





STATE V. RESLER: TWO PROBLEMS IN 
DRUNKEN DRIVING LEGISLATION 


The liability of drunken drivers under Wisconsin’s negligent hom- 
icide statute! and the conditions under which scientific proofs of 
intoxication will be admitted into evidence, were determined in a 
recent Wisconsin Supreme Court decision, State v. ?esler.2 In a crim- 
inal prosecution for negligent homicide involving an intoxicated 
driver, the court held that the state need not show evidence of neg- 
ligence for conviction. All the district attorney has to prove is the 
intoxication and the death, with no causal connection being required. 

After examining the drunken driving statute, Section 85.13, the 
court further determined that scientific evidence for intoxication not 
taken within two hours of the arrest of the defendant must be held 
inadmissible. Thus, the results of a urinalysis taken within two 
hours of the accident but fourteen hours before the time of arrest 
was held to be inadmissible under the statute. 

The facts of the Resler case as found by the trial court were as 
follows: The automobile which the defendant Resler was driving 
left the road, overturned and the death of his passenger resulted. 
There was some testimony that the defendant had been driving 
negligently shortly before the accident. A traffic officer, called to the 
scene, testified that the defendant was intoxicated. After being taken 
to a hospital for treatment of injuries, Resler voluntarily submitted 
to a urinalysis about one hour after the accident. Some fourteen 
hours later, he was arrested for violating the negligent homicide 
statute. The defendant was found guilty in the trial court but this 





1 Wis. Strat. § 340.271 (1) (1951). 
2 262 Wis. 285, 55 N.W.2d 35 (1952). 
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conviction was reversed on the basis that the trial court’s admission 
of such evidence of intoxication was contrary to the drunken driving 
statute and therefore prejudicial to the defendant. 


The Causal Connection Question 


The first problem which the Wisconsin Supreme Court encoun- 
tered was whether in this type of accident, the district attorney 
must prove that a causal connection must exist between the unlaw- 
ful act of driving while drunk’ and the ensuing death. The first par- 
agraph of the negligent homicide statute states: 


Any person who by operation of any vehicle while under the 
influence of alcoholic beverages or narcotic drugs shall cause the 
death of another shall be deemed guilty of negligent hom- 
icide . . . .(emphasis supplied)‘ 
Does this statute mean that a drunken driver could be convicted 
under it even though his intoxication was not a factor in the accident 
and it would have happened even if he had been sober? 

In this case there was some evidence that the defendant was driv- 
ing negligently. A truck driver, who was passed by the defendant 
several minutes before the accident occurred, estimated the speed 
of the defendant’s car to be around 60 or 65 miles per hour. The 
maximum speed limit at night in Wisconsin is 55 miles per hour.’ 
The truck driver also testified that defendant was driving without 
the use of his lights although the accident occurred at 3:30 A.M. 
Measurements of the tire skid marks were taken at the scene of the 
accident. These measurements showed the course of the auto after 
it left the highway, but they did not explain why the car did not 
follow the curve in the road. 

On appeal, the defendant’s attorneys argued that it was the duty 
of the district attorney to show some causal connection between 
the operation of the car and the death, and also to show that his 
intoxication so affected the operation of the vehicle that it resulted 





* Distinctions have been drawn between “drunken driving,” “driving while 
intoxicated,” and “driving while under the influence of liquor.” Section 340.271 
(1) uses the phrase “while under the influence of alcoholic beverages” but in 
this article we will ignore the technical definitions and use shorter and more 
- popular forms. 

4 Wis. Strat. § 340.271 (1) (1951). Negligent homicide statutes have become 
increasin Sr mar in criminal codes throughout the country. The purpose of 
this new classification is to gain convictions in situations where juries refuse to 
use the manslaughter sections. Not only does the reduction of penalty increase 
the number of convictions but the name ‘Negligent Homicide” seems to have a 
less criminal connotation to juries than the word ‘‘Manslaughter.” See Riesen- 
feld, Negligent Homicide, 25 Cauir. L. Rev. 1 (1936). 


§ Wis. Stat. § 85.40 (1) (g) (1951). 
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in the death. In answer, the attorney general did not admit that the 
evidence was insufficient to show a causal connection but replied 
that it would be an insurmountable task to prove that the intoxica- 
tion itself caused the death or that it would not have happened if 
the defendant had been sober. Whether defendant’s vision was so 
affected or whether his reflexes were so retarded by his intoxicated 
condition so as to cause the accident surely could not be proved 
with any certainty. 

The court did not answer the question whether there was sufficient 
evidence of negligence. In one part of the opinion, it said that the 
death was caused by the defendant’s operation of the automobile, 
thus indicating that the court interpreted the words “shall cause’’ 
in the statute as relating to the physical operation of the car rather 
than to any specific negligent act of the defendant. Later in the 
opinion, the court said that if the defendant could be proven in- 
toxicated at the time of the accident, “it must be assumed that 
there existed a causal connection between the intoxication and the 
death.’’® 

This interpretation thus solved this case easily but there is still 
some doubt as to what extent this decision will be carried. It is 
impossible to determine just how much the evidence of negligence 
in this case affected the decision. Although Justice Martin left out 
the question of negligence in his opinion, we cannot dismiss the pos- 
sibility of its being a factor in the result. Would the court use the 
same interpretation in a case where the defendant could show con- 
clusively that the accident was entirely fortuitous or the result of 
negligence of another party? As mentioned before, the opinion stated 
that the causal connection ‘‘must be assumed.’’ A possible interpre- 
tation of this statement is that the district attorney has merely been 
relieved of the burden of showing a causal connection and that a 
presumption is established against the defendant which he may 
rebut if he has enough favorable evidence. Another possible interpre- 
tation is the words “must be assumed’ invoke a conclusive 
presumption against which the defendant can put up no defense. 

It seems that the court interpreted the statute as imposing strict 
liability upon drunken drivers and that future defendants in this 
type of case will not be able to use the causation problem as a defense. 
It appears that strict liability was intended by the legislature when 
they passed the negligent homicide section in 1941.” There are several 
reasons why the legislature would ignore the usual rules of causation 


® State v. Resler, 262 Wis. 285, 290, 55 N.W.2d 35, 38 (1952). 
7 Wis. Laws 1941, c. 294. 
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in these situations. One reason already mentioned in this article is 
that it would be an impossible burden for the state, in a great num- 
ber of cases, to prove that the accident would not have happened 
without the intoxication. Since this type of accident often occurs at 
night with few or no witnesses present, the district attorney usually 
cannot show with certainty just what particular negligent act on the 
part of the defendant caused the accident. However, there is an 
abundance of scientific proof to show that alcohol in any driver’s 
blood system slows the reflexes, affects the vision and relaxes the 
sense of caution. It is not hard to conclude from these facts that it 
was impossible for a drunken driver to use reasonable care because 
he could not maintain normal lookout nor could he exercise his nor- 
mal management and control of the car, and that therefore he was 
driving negligently.*® 

Another theory which could be used to justify the doctrine of 
strict liability is that this statute does not convict an innocent per- 
son but rather acts as an aggravated penalty upon a wrongdoer who 
has already violated the drunken driving statute.* There are other 
examples of this aggravated penalty idea in the Wisconsin Statutes. 
Probably the best known are the felony-murder’® and the misde- 
meanor-manslaughter" rules. In these situations, the general unlaw- 
fulness of the first act, driving while intoxicated, is imputed to the 
more serious consequences which resulted even though these con- 
sequences were beyond the intent and control of the violator. 

Another result which the legislature intended when it enacted the 
statute was to warn those drivers who operate their cars while in- 
toxicated that they may be sentenced from one to five years for 
some unfortunate event over which they had no control. The prac- 
tical purpose here is obvious; there are too many accidents caused by 
drunken drivers and the legislature is imposing stricter penalties on 
these violators in an effort to curb this mounting toll of injuries and 
deaths. 

These justifications of strict liability are based on the assumption 
that the legislature intended strict liability and that the Supreme 
Court interpreted the statute as such. In 1953 another case came 





8In a civil tort action, Benedict v. Berg, 229 Wis. 1, 281 N.W. 650 (1938), 
the Supreme Court decided that even though the drunken pedestrian might have 
done what a sober person would have done under the circumstances, he was still 
contributorily negligent because of his inability to exercise ordinary care and 
prudence to avoid being struck. 
® Wis. Stat. § 85.13 (2) (1951). 

10 Wis. Srat. § 340.09 (1951). 
1 Wis. Strat. § 340.10 (1951). 
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before the court with similar facts and the same issue. In the new 
opinion,'? Chief Justice Fritz cited the Resler case and also clarified 
is somewhat by stating: 1. That the two elements in the negligent 
homicide statute are the intoxication and the fact that defendant 
was operating the car; 2. that proof that the accident resulted from 
any lack of due care is not necessary. However, this new decision 
did not answer the question whether or not the defendant can in- 
troduce evidence that no causal connection was present and thereby 
escape conviction. 

If the assumption of strict liability is proved correct in later cases, 
the relative liability of drunken drivers in these accident-death cases 
will be greatly changed. Previous to the enactment of the negligent 
homicide statute these drivers were prosecuted under the man- 
slaughter statute’ which required that a causal connection be 
proved. Because of this many of the violators escaped conviction 
due to the difficulty in proving the negligence in the operation of the 
vehicle caused by the intoxication. Now, under the strict liability 
doctrine, the negligent homicide section will cover not only these 
situations but also the “innocent’’ cases where the accident was 
entirely beyond the control of defendant. There is a possibility that 
the legislature, rather than the court, will answer the question of 
strict liability. A new Proposed Criminal Code for Wisconsin has 
been recommended for passage by the Legislative Council and is 
now, at the time of this writing, before the 1953 Wisconsin Legisla- 
ture.5 Under the negligent homicide section of this new code" the 
defendant would have an adequate defense only if he could show by 
a preponderance of evidence that the accident causing the death 
would have been unavoidable even if he had not been intoxicated. 
This would relieve the district attorney of the burden of showing any 
particular negligence and also give those drunken drivers who were 
not to blame for the accident a chance to prove their innocence. 

This new intermediate position, requiring the defendant to sustain 
the burden of proof, would bring back the problem of causal connec- 
tion to the trial and would lead to more speculation on the part of 
the jury than was allowed under the strict liability doctrine. Never- 
theless, this proposed amendment to the negligent homicide statute 
seems more just than either our present doctrine which punishes the 





2 State v. Peckham, 263 Wis. 239, 242, 56 N.W.2d 835, 837 (1953). 

13 Wis. Strat. § 340.10 (1951). 

4 Maxon v. State, 177 Wis. 379, 187 N.W. 753 (1922). 

16 Bill 100A (Wis. 1953). (Passed subject to approval of 1955 Legislature, Ed.). 

16 The new Homicide by Intoxicated User of Vehicle section of the proposed 
code is § 340.06. 
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unfortunate as well as the guilty or the previous law which failed to 
convict many wrongdoers because of lack of evidence. 


Time Limitations of the Intoxication Tests 


The law enforcement officers of Wisconsin may find the second 
element of the Resler decision very disconcerting. It deals with the 
statutory limitations of the blood-alcohol test in relation to the time 
of the arrest and its admissibility as evidence in criminal prosecution 
for intoxication. Section 85.13 (2), provides: 


Upon the trial of any action or proceeding arising out of acts 
alleged to have been committed by any person arrested for op- 
erating a motor vehicle while under the influence of intoxicants, 
the court may admit evidence of the amount of the alcohol in 
the defendant’s blood taken within 2 hours of the time of the 
arrest, as shown by a medical or chemical analysis of such defen- 
dant’s breath, blood, urine or saliva. (emphasis supplied)*? 


In the instant case, the test was not taken within two hours of the 
arrest, and therefore the evidence so gained was held inadmissible. 
But it appears that the test was taken within two hours of the ac- 
cident, whereas the arrest was not made until some fourteen hours 
after the accident. 

According to the conclusions of scientists and doctors'® the evidence 
so gained was perfectly valid in determining intoxication. They agree 
that the time relationship between the accident and the test is the 
sole criterion to be used in determining the condition of the defen- 
dant at the time of the accident. From a scientific standpoint, the 
time of arrest should not be a factor in the determination of the 
condition of the defendant.'® 

The court realized this, and hints strongly that corrective legisla- 





17 Wis. Sat. § 85.13 (2) (1951). 

18119 A.M.A.J. 673 (1942); 35 J. Crm. L. & CriminoLoey 202 (1944); 38 
J. Crm. L. & Crimmnoioey 533 (1948); 39 J. Crm. L. & Criminoioey 225; 
39 J. Crm. L. & Crimmonoey 402 (1948); 40 J. Crm. L. & Crmmno oer 497 
(1949); 24 Iowa L. Rev. 191 (1939). 

19 Gradually, an intexicated person will sober 2 because of an oxidation 
process which takes place within the human body. The speed and the amount of 
- the oxidation of the alcohol vary from person to person. Since there is a ual 
decrease in intoxication, the defendant was at least as intoxicated at the time of 
the accident as he was when the test was taken. Therefore, it is important to get 
a blood, urine or saliva test as soon after the accident as possible if the test is to 
determine the condition of the defendant at the time of the accident. In agree- 
ment with scientific conclusions § 85.13 (2) sets out the percentage clusters for 
the determinations and the evidentiary weight each group is to have in a criminal 
prosecution. The evidence presented in the Resler case was scientifically and 
medically valid; but because of the limiting words of the statute, unfortunately, 
the evidence was not allowed. 
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tion be immediately made.”° The present statute is unrealistic since 
there is no reasonable relationship between the time of the accident 
and the time of arrest in determining the condition of a person.”! 

In justifying its decision to deny the evidence, the court declares 
that Section 85.13 is in derogation of the common law and therefore 
must be strictly construed. However, it seems possible that an argu- 
ment could be made to the effect that this statute was remedial in 
nature; its purpose being to rid the public roads of the hazards of 
intoxicated drivers. Having determined it to be remedial, a liberal 
construction would have been possible and the scientific evidence 
allowed. 

Prior to the Resler case the arrest policy in Wisconsin had been 
one of caution. A blood sample or urine specimen was gained as 
soon as possible after an accident. The arrest was made only if con- 
sideration of all the facts warranted it. A careful observance was made 
to determine whether the party to be arrested was in fact under the 
influence of alcohol, or whether he was suffering from shock, injury 
or a diabetic insulin deficiency. A check of the various possible viola- 
tions was made, along with a weighing of the amount of available 
evidence. Only after a sufficient amount of proof to sustain a convic- 
tion was acquired, was the party arrested. 

This procedure was not always completed within two hours of 
the accident. Yet, there was in this method insurance against the 
officer’s being charged with false imprisonment and false arrest,?? and 
the suspected innocent party was not caused to suffer the indignity 
of a false arrest. 

Immediate arrest by the officers, even if only on probable cause of 
suspicion of intoxication is now imperative if the scientific evidence 
of the tests is to be preserved. This will result in a dilemma, for to 
acquire valid scientific evidence, the officer must leave himself open 
to possible suit and leave the arrested person with a social stigma 





20 State v. Resler, 262 Wis. 285, 291, 55 N.W.2d 35, 38 (1952). 

1 Under Bill 269A, presented to the Wisconsin Assembly Feb. 10, 1953, 
the word “arrest” is deleted and the phrase “accident or offense for which he 
[defendant] was arrested”’ is inserted. Phis changes the unscientific approach of 
the present section. 

The state is not liable for eroment of damages entered against a public 
officer in actions for false arrest which are awe poe te under Wis. 
Strat. § 270.58 (1951). Wis. Const., Art. VI, § 4 specifically exempts the 
counties from liability for any act of jits sheriffs. In Larson v. Lester, 259 Wis. 
440, 49 N.W.2d 414 (1951) it was said that $ 270.58 was intended to protect 
police officers, marshals and constables from liability as to acts involving the 

performance of a governmental function. However, ‘they still remain liable in 
panera for false arrest. Other statutes pertaining to state, county and municipal 
liability are: Wis. Srat. § 62.25 and § 331.35 (1951). 
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approximating a criminal status. This condition must be corrected. 
The court in the Resler case has said that the change must come from 
the legislature. The legislature should recognize the inadequacy of 
the law and act to change the “‘arrest’’ to read “accident.’’ 

In reconsidering the present law, the legislature has an excellent 
opportunity to decide the questions of allowing compulsory blood 
tests and whether physical evidence should be necessary to corrob- 
orate the scientific proofs of intoxication gained through blood- 
alcohol tests.” 

Since science and medicine have put an almost absolute means of 
determining intoxication into the hands of justice, it only seems 
reasonable that the legislature should act to preserve, protect and 
make possible the introduction of valid scientific results into evi- 
dence.* To allow the present limitation to exist in our law is to tie 
the hands of justice. 

Danie. J. Burns, JR. 
Norman J. Fons 





JOINT TENANT KILLS HIS CO-TENANT: A NEW ANSWER 
TO AN OLD PROBLEM. In 1952 a much discussed but seldom 
litigated problem arose for the first time in the Wisconsin Supreme 
Court.! The problem involves the right of a joint tenant who has 
killed his co-tenant to take and keep the property jointly owned. 
The killer had slain his wife with whom he had jointly held the 
homestead and personal property, committing suicide immediately 
after the slaying. His administrator took possession of the prop- 
erty, but this action was challenged by the wife’s administrator 
who claimed the property on behalf of her estate. Judgment was 





23 Under Bill 217 S (Wis. 1953), the present § 85.08 (25c) (a) (1951) is amended 
to require that a license will be issued only after the applicant consents to sub- 
mit a sample of his breath, urine or saliva if requested to under stipulated condi- 
tions or to have a qualified technician take a sample of his bl to determine 
the amount of alcohol therein. Non-resident drivers’ consent to these tests is 
deemed submitted. A refusal, without cause, will result in 4 one year revocation 
of his license and a fine of $200.00 or imprisonment for not more than six months. 
Under Bill 218 S (Wis. 1953), the present § 85.13 (2) would be repealed. The bill 


» would allow tests for proof of intoxication to be put into evidence if they were 


taken within two hours of the event to be proved. It would also allow into ev- 
idence the defendant’s refusal to submit to such a test. Although physical corrob- 
orative evidence is allowed, it will not be required for conviction, as it is at present, 
if the scientific tests alone show the defendant to have been intoxicated at the 
time of the accident. See Comment, 1953 Wis. L. Rev. 351. 

% INSTITUTE ON SCIENTIFIC AND LaBoRATORY METHODS OF JUDICIAL Proor, 
Kozelka, Scientific Tests for Alcohol Intoxication (U. Wis. Ext. Div. 1951). 


1 Estate of King, 261 Wis. 266, 52 N.W.2d 885 (1952). 
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rendered for the wife’s administrator and from this, husband’s ad- 
ministrator appealed. 

The supreme court in a 4-3 opinion upheld the lower court’s deci- 
sion, stating that the wife’s “status as joint tenant continued in her 
administrator and heirs at law’’* so that apparently they took the 
personalty and realty, respectively, by right of survivorship when the 
slayer killed himself. That such a holding is anomalous is obvious 
when it is noted that after the wife’s death and before the husband’s 
suicide, he held as joint tenant with co-tenants who did not take by 
any conveyance or devise (so certainly not by the ‘‘one and the same 
conveyance’’ traditionally stated as a requirement for a joint ten- 
ancy)* and did not take at the same time as the husband. The status 
of such a joint tenancy standing without two of its four traditional 
supports seems so questionable that this note is proposed to examine 
the reasons and supposed necessity for such a holding. 


Tue GENERAL PROBLEM 


The problem involved in the King case, put in general terms, be- 
comes: Should a killer be allowed to take property rights normally 
to be vested in him at the time of the victim’s death; and, if not, 
what devices may a court use to prevent such taking? 

A rash of cases on this general question at the turn of the century 
prompted its thorough consideration by « noted legal authority of 
the period.‘ Professor Ames dealt with cases where the killer at- 
tempted to take by devise or the descent laws, but his discussion 
analogized these situations to others including that of a joint tenant’s 
killing his co-tenant. 

Ames sets forth three possible solutions to the question of what 
becomes of the property in such a case: 

1. The legal title does not pass to the murderer as heir or devisee. 

2. The legal title passes to the murderer, who may retain it 
despite his crime. 

3. The legal title passes to the murderer, whom equity then calls 

a constructive trustee of title and forces him to convey it to the 

victim’s other heirs. 

The first solution is dismissed from serious consideration by the 
author because the devise and descent statutes are involved, and 


2 Estate of King, 261, Wis. 266, 274, 52 N.W.2d 885, 889 (1952). 


*2 Bu. Comm.* 180. 

4 Ames, Can a Murderer Acquire Title by His Crime and Keep It? in LecTURES 
on Leaat History 310 (1913). 
5 Jd. at 311. 
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holding no title passed to the killer would be judicially creating an 
exception to those statutes, said to be an unwarranted function of 
the courts.* However, Ames’ summary dismissal of this alternative 
has not been always heeded by the courts, and an article written 
almost 40 years afterwards discusses this alternative saying “. . . the 
trend of the recent authorities seems to be in this direction.’’? Among 
the numerous cases cited as establishing this trend is a Wisconsin 
case® which is cited in the King case® and will be discussed later when 
Wisconsin’s solution to this problem is analyzed. 

Admittedly the objections to this solution are not as strong in a 
case of murder by a joint tenant because there no statutes exist onto 
which a court must engraft exceptions. However, it does involve 
an inconsistency evident to the legal mind. One of the basic char- 
acteristics of a joint tenancy is the right of survivorship, so when a 
court says a joint tenant cannot take via that right even though he 
survives his co-tenant, it smacks of heresy to the common law law- 
yer’s sense of logical consistency. 

The second possible solution has been violently objected to as being 
too shocking for any legal system to follow.'° Although its proponents 
support it with arguments that the court must heed the legislature’s 
mandate without exception, and that to deprive the killer of prop- 
erty would be an unconstitutional forfeiture of estate, attainder, or 
corruption of blood," it seems clear that this view will not be widely 
followed. Even the so-called strict constructionist courts holding 
this way have generally expressed regret that they were forced to do 
so, and such decisions have often been followed by statutes changing 
the law to prevent the killer’s enrichment.” 

The constructive trust theory, suggested as a third alternative, 
has appealed more to the theorists than to judges. It has been sup- 
ported as a solution that would follow the statutes by letting the 
killer take under them and still avoid the reprehensible result of en- 
rich\ng him, by charging him as a constructive trustee for the benefit 

6 Ames, Can a Murderer Acquire Title by His Crime and Keep It? in Lectures 
on Leaat History 310, 312-13 (1913). 

7 Wade, Acquisition of Property by Wilfully Killing Another—A Stat Solu- 
tion, 49 Harv. L. Rev. 715, 717-18 (1936). Here too, however, such a holding is 
admitted to be an “unprecedented and extraordinary” step. 

8 Estate of Wilkins, 192 Wis. 111, 211 N.W. 652 (1927). 

® Estate of King, 261 Wis. 266, 52 N.W.2d 885 (1952). 

10 AMES, op. cit. supra note 4, at 313, “. . . the flagrant injustice of an atrocious 
criminal enriching himself by his crime.” 3 Bogert, Part 1, Trusts AND TrUs- 


TEES 52 (2d ed. 1946), ‘‘ . . . the extremely undesirable and shocking result of 
leaving the murderer in ownership of the property of his victim.” 


11 Wade, supra note 7, at 717. 
12 3 Bocert, op. cit. supra note 10, at 50. 
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of his victim’s estate."* Only a scattering of cases, however, have 
been decided according to this view." 


SPECIFICALLY, THE PROBLEM WHERE JOINT TENANT 
Kitts His Co-reNANT 


The general problem becomes complicated when the killer is a 
joint tenant and the victim his co-tenant, because there, according 
to the common law concept of joint tenancy, the killer took all his 
interest when he became joint tenant in the first place, and therefore 
was not enriched by the killing. Here then, the contention that to 
deprive the killer of such property even through the constructive 
trust device would be an unconstitutional forfeiture of estate is often 
heard. However, the courts have sometimes paid no heed to “‘me- 
dieval logic’’* on this point and have been realistic in recognizing 
that the killer does in fact gain a substantial benefit in becoming sole 
owner of the property." 

The leading case involving a co-tenant slaying concerned a ten- 
ancy by the entirety.!” The court cites approvingly Ames’ example of 
the constructive trust device as applied to a joint tenant murderer, 
and holds the husband is a constructive trustee for wife’s heirs, he 
retaining merely his vested right as husband-tenant by the entirety 
to control and use the property during his life.’* 





18 AMES, op. cit. supra note 4, at 314; 3 Boasrt, op. cit. supra note 10, at 52; 
3 Scorr, Tae Law or Trusts 2380-81 (Ist ed. 1939), quoting Ames, and finding 
his solution “sound . . . as a matter of policy and as a logical application of a 
well-settled equitable principle.” RestaTeMENT, RestrruTIon § 187 (1937) on 
devisees and heirs; § 188 on joint tenants, tenants by entirety, joint obligees of 
choses in action, and remaindermen. 

4 Among them: Colton v. Wade, 80 A.2d 923 (Del. Ch. 1951); Nieman v. Hurff, 
14 N.J. Super. 479, 82 A.2d 471 (1951), 11 N.J. 55, 93 A.2d 345 (1952); Sherman 
v. Weber, 113 N.J.Eq. 451, 167 Atl. 517 (Ch. 1933); Van Alstyne v. Tuffy, 103 
Misc. 455, 169 N.Y. Supp. 173 (Sup. Ct. 1918); Ellerson v. Westcott, 148 N.Y. 
149, 42 N.E. 540 (1896); Bryant v. Bryant, 193 N.C. 372, 137 S.E. 188 (1927). 
According to 3 Scort, op. cit. supra note 13, at 2384, n. 3, Estate of Wilkins, 192 
Wis. 111, 211 N.W. 652 (1927) is also one of these cases where “‘it has been held 
that the legatee or heir is chargeable as a constructive trustee of the property.” 
But this case expressly soleatell such a theory and held the will there was void 
— = testator was killed so that the legatee-killer never took the property 
involved. 

6 3 BoGERrt, op. cit. supra note 10, at 56. 

16 See Tyler v. United States, 281 U.S. 497 (1930), where the court held, 
since the surviving tenant by the entirety vary. a “ripening” of rights, an estate 
tax against him on the property formerly held by the entirety was valid. 

17 Bryant v. Bryant, 193 N.C. 372, 137 S.E. 188 (1927). For other cases apply- 
ing a constructive trust solution in co-ownership murder situations, see note 14 
supra (except the Ellerson case). 

18 North Carolina’s law on tenancy by the entirety provided for the husband’s 
right to full control and use of the property during the joint lives. 
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The alternative here has been to let the killer keep the property 
as if normally acquired by his right of survivorship. A few cases 
have so held,’® but often the killer was found insane at the time of 
the act so not responsible in a legal sense. This factor undoubtedly 
affected the court’s holding in such cases, although the Welsh opin- 
ion®° merely mentions the killer’s insanity in its recital of facts with- 
out any further discussion of it. 

Obviously the other possible solution, that of holding the slayer 
is precluded from taking title, is not applicable in these co-ownership 
cases where he already has a vested title and co-interest in the prop- 
erty in dispute. Therefore, no cases have appeared in that category ° 
on this specific problem. . 


WISCONSIN’s ANSWERS 


Wisconsin’s first contact with the general problem came in a case 
involving the slaying of a testatrix by a beneficiary named in her 
will.2? The decision here declared the will became inoperative as to 
the slayer’s legacy at the time of death, stating as its basis the 
equitable doctrine that no man shall profit by his own wrong. 

Emphasis was placed on the point that there was no vesting in 
the wrongdoer with subsequent “staying of his hand’’ from the en- 
joyment, since the court feels this vesting and then taking away 
would amount to an unconstitutional attainder or forfeiture of estate. 
This would indicate the justices are disapproving the constructive 
trust solution discussed above, as under that theory the equitable 
device would be utilized to make the killer hold for the benefit of 
and transfer to his victim’s successors after an initial vesting in the 
killer of the interest willed to him. Here the will is said to be revoked 
as to the murderer so that he never does take and there is no need 
for a divesting. 

The court at the end of its opinion indicates that the problem of a 
murderer’s taking as heir under the descent statutes involves a dif- 
ferent question and offers no discussion of it. This might imply the 
court’s feeling it would not be able to invoke equity so freely to revoke 
a statutory vesting as it here does in revoking the bequest of the 
will. However, as yet the problem has not arisen before our court. 

19 Welsh v. James, 408 Ill. 18, 95 N.E.2d 872 (1950), killer declared insane 
after slaying; Jn re Eckhardt’s Estate, 184 Misc. 748, 54 N.Y.S.2d 484 (Surr. 
1945), killer insane at time of slaying; Oleff v. Hodapp, 129 Ohio St. 432, 195 
N.E. 838 (1935), the court calling itself a court of law and not a theological 
institution, but with a vigorous dissent; Beddingfield v. Estill & Newman, 118 
Tenn. 39, 100 S.W. 108 (1907). 


2° Welsh v. James, 408 Ill. 18, 95 N.E.2d 872 (1950). 
31 Estate of Wilkins, 192 Wis. 111, 211 N.W. 652 (1927). 
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The court in rendering its opinion in the King case” relied on the 
Wilkins case* as authority for its holding that there could be no 
estate, in trust or otherwise, passing to the killer; the court, in fact, 
stated it was committed to that view by the prior case’s holding. 
And on the face of it the court seems to have a solid basis for its 
statement, since the taking of property rights by a devisee-slayer 
and by a joint tenant-slayer might appear to be indistinguishable on 
any relevant points. However, the argument, criticized though it 
is,* that a joint tenant takes all his interest when he becomes joint 
tenant and gains nothing from the slaying since his right of survivor- 
ship is merely an incident of the joint tenancy, might be raised to 
distinguish the two cases. 

In further appraising the King case,” a comparison of the majority 
and dissenting opinions should prove helpful. The majority opinion, 
in substance, says that since a wrongdoer cannot profit from his 
wrong, the slayer and his heirs can take nothing new from the slay- 
ing. Being confronted with the peculiar characteristics of joint ten- 
ancy, the court is forced to formulate a new definition of joint ten- 
ancy and the rights incident to it in order to reach what it has deter- 
mined is the only fair result. This new formulation states one of the 
slain joint tenant’s rights was to take by right of survivorship unless 
she were first to die without her husband’s intervention. Obviously, 
the final phrase was added to take care of this case; it answers the 
question raised via circular reasoning. 

From here the court need merely add that, though the wife’s right 
of survivorship in the whole estate was subject to defeat by a sever- 
ance during the lives of the co-tenants, murder of a co-tenant will 
not operate as such a severance; and to explain how the slain wife’s 
right of survivorship can “‘survive’’ after her death the court places 
her “status as joint tenant’’ in her administrator and heirs at law, 
seemingly an unprecedented holding in Anglo-American jurispru- 
dence.”® 





# Estate of King, 261 Wis. 266, 52 N.W.2d 885 (1952). 

23 Estate of Wilkins, 192 Wis. 111, 211 N.W. 652 (1927). 

% 3 BoGeErT, op. cit. supra note 10, at 56. 

% See note 22 supra. 
_ * That much confusion existed as to just what the lower court had decreed 
in the King case is attested to by the fact that both appellant’s and respondent’s 
briefs allude to a constructive trust’s having been raised (Brief for Appellants, 
pp. 21, 26; Brief for Respondents, pp. 30, 40-41), while the court’s decree states 
the rights of the murdered spouse “continued for the benefit of her personal 
representatives and heirs-at-law.” (Appendix, p. 134). Apparently the latter 
was what the appellate court meant in its opinion when it continued the vic- 
tim’s status as joint tenant in her administrator and heirs-at-law. Admittedly 
the result is the same under either technique, but in view of the majority’s express 
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The dissenting judges appear a bit disturbed at the majority’s 
handling of several points. First, the dissent states the case is one of 
first impression, without even mentioning the Wilkins case.*’ This 
might imply the dissent sees the cases as clearly distinguishable be- 
cause of the peculiar incidents of joint tenancy, so that the earlier 
case” is not really in point. 

Feeling free to base its decision purely on reason and equitable 
principles without being bound by a prior decision not involving 
co-tenancy problems, the three minority justices find the killing to 
have operated as a severance of the joint tenancy. This would have 
resulted in a tenancy in common after the slaying, the killer getting 
an undivided one-half interest with the other half going to the slain 
wife’s successors. 

The dissent also considers that the majority holding is 


... very close to working a corruption of blood, or a forfeiture 
of estate, as to one who has been guilty of crime, which is pro- 
hibited by sec. 12, art. I of the Wisconsin constitution.” 


They feel this way because of the clearly speculative nature of any 
declaration as to who would have survived and taken the whole 
estate if no murder had been committed; also, a severance via aliena- 
tion, partition or divorce would have been entirely possible so that 
neither would ever get the whole estate. 

The minority seem to feel that, since the answer to who would 
have survived and to whether a severance would have occurred can 
now never be known, the assumption that the wife would have sur- 
vived and no severance would have occurred results in an uncon- 
stitutional forfeiture of estate, an added punishment to what the 
criminal law would prescribe for the husband’s act. They talk as 
realists and reach what is to them an equitable solution without 
indulging in peeks into the world of what might have been—but is 
not. Neither would the minority invent a new form of joint tenancy 
in order to solve the problem before them, a solution which would 
raise new problems if the slayer had not killed himself as to whether 
he could effect a severance after the slaying. Though no express 





. statement that it is committed by the Wilkins case to the view that not even an 
estate as constructive trustee can vest in the killer, the confusion of counsel 
seems significant enough to have called for clearing up by the court. This, how- 
ever, was omitted, which suggests the difference in doctrine may not be as clear- 
cut to the supreme court as its positive negation of a constructive trust would 
seem to indicate. 

27 Estate of Wilkens, 192 Wis. 111, 211 N.W. 652 (1927). 
28 Thid. 
29 Estate of King, 261 Wis. 266, 276, 52 N.W.2d 885, 890 (1952). 
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statement as to such a contingency is made, the tone of the majority 
opinion would lead the writer to believe that somehow they would 
find a means to prevent this also. 


CONCLUSIONS 


1. Though the feeling that a killer should have all doubts resolved 
against him as to property rights involved in these cases is unques- 
tionably very strong and very natural, it may be asked whether such 
moral considerations have relevance when successors of the slayer 
are involved as in the King case.*° Clearly the result in this case is 
basically due to the stigma attached to murder in our society, and 
the court could well differentiate between the stigmatized slayer and 
his successors. A recognition of this element in the case may very 
well have influenced the dissent toward its solution. 

2. A relevant factor which seems to have been generally overlooked 
in this type of case is that concerning who supplied the considera- 
tion for the jointly owned property. In the instant case it appears the 
slayer supplied all the money for the property held in joint owner- 
ship.” A solution based on this factor alone, as in the federal estate 
tax statute,** would in the King case® give all the property to the 
slayer’s mother and run into objections based on equity’s “killer 
can’t profit by his wrong’’ doctrine. However, the fact the killer 
actually paid for all the property should be considered, since that 
fact together with the slayer’s mother’s getting nothing while the 
victim’s collateral heirs take all the property toward which the vic- 
tim contributed no consideration, makes the majority’s application 
of the above equitable cliché achieve an unjust and inequitable re- 
sult in this case. The court appears to have been so closely scru- 
tinizing the widow’s hands for traces of inherited dirt that it lost 
sight of other equities involved, and arrived at a hard result by 
visiting the sins of the son upon his mother. 





3° Estate of King, 261 Wis. 266, 52 N.W.2d 885 (1952). Here the slayer’s sole 
successor was his aged widowed mother, while the victim’s successors were aunts 
and uncles (Brief for Appellants, p. 3). 

31 Brief for Appellants, pp. 3-4, Estate of King, 261 Wis. 266, 52 N.W.2d 885 


(1952). 
2 Int. Rev. Cope § 811 (e). Here the decedent’s gross estate includes all 
property held jointly with another “. . . except such part . . . shown to have 


originally belonged to such other person and never to have been . . acquired ba 
the latter from the decedent for less than an adequate and full nuddeniien. ; 
Thus, the victim’s estate for these tax purposes would have included none of the 
jointly owned property since all of it ‘origina rignally belonged to the slayer and was 
never acquired by him — her at all, having been bought by him from his 
salary or savings during the marriage. Brief for Appellants, pp. 3-4, Estate of 
King, 261 Wis. 266, 52 R. W.2d 885 (1952). 

33 Estate of King, 261 Wis. 266, 52 N.W.2d 885 (1952). 
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3. In view of the above, the solution proposed by the dissent seems 
preferable to the actual holding. It would satisfy those worried about 
the widowed mother of the slayer, who by the majority holding lost 
all rights in the property which her son had accumulated by himself, 
while at the same time not giving the whole to her so as to raise objec- 
tions from those who would see that as allowing a wrongdoer to 
profit by his misdeed. Two recent Florida cases* have handled the 
problem this way in tenancy by the entirety cases, holding the hus- 
band’s murdering his wife in both cases operated as a severance, in 
effect, turning the tenancy into a tenancy in common. Though the 
majority in the King case*® expressly said murder will not operate 
as a severance of a joint tenancy, the dissent there and the two 
Florida cases seem to have hit upon a compromise solution fair to 
both sides.* 

4. Even though cases of this type are obviously not everyday 
occurrences, twenty-eight states and the District of Columbia have 
enacted statutes dealing with the general problem in various ways.*’ 
Wisconsin is not among them, and because of the disagreement 
among our present justices as to what solution is best and the ques- 
tionability of the decision here annotated, the time seems ripe for 
legislative action to provide a statutory guide.** 

Joun R. Couns 





% Hogan v. Martin, 52 So.2d 806 (Fla. 1951); Ashwood v. Patterson, 49 So.2d 
848 (Fla. 1951). 

* See note 33 supra. 

* A striking remark of the Florida court should be noted here. Though treating 
the murder as operating as a severance, the court adds: ‘This is not to say, how- 
ever, that different facts might not develop different equities and different con- 
clusions.” Ashwood v. Patterson, 49 So.2d 848, 851 (Fla. 1951). These words are 
particularly refreshing when one compares them with the Wisconsin court’s 
stating that it is bound to follow the path hewn out in the Wilkins case, a case 
not even involving co-tenancy problems. 

87 3 Scort, op. cit. supra note 13, at 169 (1953 Supp.). 

38 Wade, op. cit. supra note 7, gives a thorough analysis of the many specific 
situations involving this general problem and is recommended for its dusesten 
and proposed statutory solutions. 














